<< = hs 
SOS Sg | 


- 'E11/1Þ 
+: C4 


Tae ©* y 

FOBPICE =D DUTY? 
*EXECUTARS 3-4 
Dirc&ing | \a 


| Tis twro6i , in aff 
> their Wills; ExzcutoR S. in 


the due execurion of their Office ; 
AndCREDITORS, 


inthe recovery of their 
Inks , oops 


pe 


$ 
+ 
Þ 
Þ 
i 


Lt 


- | a Le _ —_— 
TS ener =. ars \ 
full, Wiitable and — ll 
Perſons, be they either Extcutors, 


Creditors or Debtors. 


| 
| 


#1 gar >=0 out of the body of the Common- 
w, with mention of ſuch Statutes 


as are incident hereunto. 


'F ' by [orion Doo £5 Lobg Sf Tt 
The ſecond Edition, Correfted and Angnded. 


, 


Þ 
— __ 
LONDON, Þ 
Printed by Ric. Hodekinſonne , wich the permiflion $ _ 

(0 1nes of - Zohn Moore Ws xe 164l.. + 


$66 ew o SS 


by 


I DE) DEN 
AS CE == v2 


— - 


LO —"- | . ; 
VAN NEE OT Ob 


The Preface: : IF 


El Midſt the Rea- 
| ders of theſe 
diſcourſes 3: 
ſome, not- yet 
un-friendly 4 
may ask, per- 4 
aps, Quorſum hxc, or Quor- [ 
lum fic : Why have wee a tra- 
Hate and diſcourſe legall * Or 
Why in Engliſh , and not rather 
2 the Law-Language ? To 
7 whom, yea, alſo to others , per- 
| Paps Heſſe inquiſetive , is will be, 
p a2 a 


| wal he Pre Ace. . 
as I thinhe , a thing not unplea- | 
feng to heare ſome reaſon rendred | 
why I bave ſet my head and” 
bands to this worke , ſo little in | 
uſe with thoſe of our profeſſion ; | 
why alſo in Engliſh rather than | 
in the language wherein our v0- / 
lumes of Law are, for the moſt 
part., and well-nigh wholly 
written. 

_ Firſt, for the matter,viz. my 
thus commenting or making aff 
TraSate upon a legall theme. 

. Thavelong and(trongly con- 
ceived, That the more Nobles, 
Gentlemen and others, ſhall be 
acquainted with the Law of theff 
Land, and the juſtneſſe , equity," 
prudence © providence thereof, 
the morethey will lowe and affe 


it ; 


\ The Preface. 
#7; Tgnoti nulla cupido, the 
| want of knowledge of it, cauſeth 
| the leanneſſe of love to it. Ther- 
| fore, to bring Nobles and Gen- 
 Etlemen into acquaintance with 
Bthe Law, 7s a meane as well to 
 Nadwance it in their eſtimation, 
; fs to advantage them by it. 
I bawe longthought , that we 
| who are the Profeſſors of our 
i (Law, have beene more want- 
&vg to it, thanthe Civilians and 
anoniſts to theirs, who have 
pritten very many volumes : 
partam quam nactus es, hanc 
xorna hath been ſaid of old,@ 
ould be aſſayed anew. 
More wanting , than others 
efore #5 of our own prefeſſion, 
. pave we alſo been, as I thinke : 


; a3 | yes 
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The Preface. [ 
yet as of old,Britton, Glanvill,! 
Brafton , beſides not printed} | 
Fleta and Ingham, did Jeadel 
the way; ſo ſince, Maſter Lit- 
tleton; and more lately, $ rp 
Gemain Perkins, Fitzherbert,| 
Sranford, Crompton , Lam- 
bert, Kitchin, Syr Henryſ; | 
Finch, Dalton , have troden| 
this path, ſoasit amt be taxa] 
with novelty or ſangularity. | ; 
mention not relaters or reporters 
of Fudgements and reſolutions 
nor meere abridgers, nor A 
thors of books of Entries, expre 


| 


frag forms of Declarations as ; 
P pa , fc. Becauſe the| t 


have troden another, though f Þ 
the Students © Profe ſors « of th 


Law, a very feeds Path. 
Tt. 
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” The tax and increpation of 4 
(| our late learned and judicious K. Jam 


in his Pre- 
|} Soveraigne upon 1s the Profeſs fice oo his 


ors of the Engliſh Law, as bee- —— 
"| Y ab wholly in ST addifted M5 
our owne privat gaine and ad- | 
vantage , with negle& of the OY 
| publique, had ſome ſtrong opera- 1 
JY tion upon me, howſoever upon 0- 
| there; ſetting for divers yeeres* 
paſt my pen on worke , eſpecially 
j in Summer vacations, upon dt- 
| vers particular f > \where- 
of this 1s one and the firſt born. 
To this I may addthe Crowns 5: 
expectation of ſomwhat legall, to 
be publiſhed and ſet forth from 
| time to time , as appeares by the 
J ſpecial P atents ſucceſſwvely 


[nes and renued for the - ſo 
a 4 prin- 


: The Preface. 
printing of books of Law. There 


75 one ſuch in force at this pre- 
: ſent, and another long hath been 
in remainder and expectancy to 
take effec upon the expiration | 
] thereof. 
p* 6 And nowto adjoyn fic tohzc, 
| viz. the reaſon of my Engliſh 
writing , tothat of my writing 
"upon a Law-theme: Firſt, re- 
March, ceive the ſaid late kings judge- 
ment touching both, expreſſed in 
one of his ſpeeches printed, thus. || 1 
T wiſh, ſaith he, the Law writ-fj 1 
ten in our vulgar Language ; for 1 
now it 3s in an old, mixt and cor- 
rupt language,only «nderſioodby 


E 
7 
Now. Lawyers,whereas every Subject 7 
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ought to underſtand the Law un- 
der which hee lives, cc. 
Here- 


ef 


e 
] 
_— 


{4 
0 
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| ſometimes of our profeſſion, 
I greeeth with the ſaid late king, Juſtice. 
| ſaying, Abufto eſt que les le- 
[ges oveſque Tour encheſons, 
ne ſotent {ceus & conus del 


The Preface. 
Herein, Andrew Horne,one 


touts . It 3s an abuſe, ſaith be, 
that the Lawes with their 
grounds bee not knowne by all. 


Ergo, to bee in a tongue under- 


ſtood by all. 
More plainly and fully doth 


. | that our both well learned and 


on Tr, "= i "_ I 


well diſcended S*, German, ſing 


in conſort with our ſaid late ſci- 


entious king. For,be firſt brings Lit. ca4. 


in the DoGor of Divinity , ſay- 
ing, that henceforth hee would 
take more paines then before hee 


bad done, to know the Lawes of 
Eng- 


A- Mirror of 


The Preface. 
England; for that knowledge 1; 
 Multiim neceffaria & clerici 
& laicis , io ommibus in hock. 
Regno commorantibus, etiam|} ; 
in foro conſcientizx. And this) © 
being in his firſt booke written in 
Latine : After, writing his ſe- 
cond booke in Engliſh, he expreſ- | 

. ſeth that he ſo did for this real 

ſon, viz. To the end that it | 

f 
| 
| 


might be underſtood by all. 
Which of us hath not heard 

it objeGied, that we the profeſſors 

of the Law, ſeek to hide and ſe- 

creat the knowledge thereof un- 
der this aarke and diſtaſted lan- 
guage wherein the Law 3s for 
the moſt part written; not that 1 
bold it any juſt excuſe for the ne- 
' ſcience or negligence of any, that 
| our 


The Preface. 


"© onr bookes are not in Engliſh. 

Since, firſt, it were eaſe for any 

| diligent and intelligent man, ſpe- 

| cially if acquainted with the 

i, | right French language,to under- 

op and our broken or brackiſh 

French in 4 LO dayes. Second- 
; ly, there be both ſtatutes and 

0 ſome other Law-bookes in En- 

"| 24ſp, which are negleGed by the 
if oſt. Thirdly, though care hab 
been in Parliament in Edward 36.Ed ;. 
the third hzs timre, that Lawyers © 
ſhould plead, that is, argue and 
debate cauſes in Engliſh, which 
| was often deſired by the Nobles 
j and Commons, till at laſt aſſented 
and enaSied ; and in Queen Ma- 
ries time care was taken , that ——_—_ 
the Commiſſons of Purveyors &Mar.c,6 


ſhould" 


Ti 
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ſhould be in Engliſh , to the endly;} 
that all ſubjects from or off i 
whom they would take , might 
both ſee the to be perſons autho- 
riſed,and ſs alſo in what manner, 
they are direGed to uſe their au- 
thority, according to the Princes 
pious and princely care that his 
ſubje&ts ſhould not be abuſed by guy 
his Officers : Tet for this affaire, 
of having all the Law-wolumes of 
ſpeake Engliſh, Thawe not heard Ny 
nor read of any deſire nor ende- ſe 
vour in Parliament. Fourthly, 
If the Annals and Reports were | 
in Engliſh, they are ſo replete 
with debates about formes of 
Writs, Returnes, Pleadings, hi 
Eſjoignes, Imparlances, Prote- 
CHons, Vouchers, Aydpriers and 
Coun- 


The Preface 


,ounterplees of both, and the 
like , as would eaſuly diftaſte and 
diſcourage any , not intending to 
rrofeſſe and praGiiſe the law, 
rom verſing much in them , or 
' paſſing through them. This ther- 
fore, as IT thinke, would not much 
ffect the expreſſed deſire. 

Fn. thing _ 15 AM fit 
Wand fruitfull to produce that good 
ffe&,vvould be to have extracts 
f ataterials of th: law; and that 
wot without ſome good choice and 


election, compoſed in way of 


ad that in Engliſh. 

T cannot well ſee or compre- 
bend how any one legall point or 
theme may be more uſefull to and 
for the generality of men , and 
con- 


iſconrſe, or traCtate expoſitory, 


II, 


The Preface: 
conſequently more generally ex: , 
pletible and wiſhed for, than thill, 
Office of Executors. For wh 
almoſt is there, who either 15 not, 
or may not be an Executor or Ady, 
miniſtrator ; or at leaſt hath not} 
or may not have to doe wit 
them,either to receive from them 
or to pay to them debts or lega- 
cies. Or who 1s there abow 
Forma pauperis , that may not 
be a Teſtator, or Will-maker: 
to the guidance of whom, even in 
the choyce of his Executors, and 
contrivance of bis Will, it can 
not but be material to know thi” 
office and duty, the right and inf 
tereſt, the power @» authority of 
Executors, yea,of each one Ex 

cutor where there be divers; yea, 
70 


0; 
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oknow who may be made an E- 
xecutor, who not; who can 
Tone, who not; how he may be fa- 
"Abioned,, generally or ſpecially ; 
T.pbat ſhall come to bim,and what 
Mcanmot be given from him ; yea, 
"ll obat goods or chattels ſhall goe 
"from bim, though not given front 
"him. Beſides the knowledge, for 
"Ithoſe others neceſſary, of the ſa- 
"Rfeſt wards or locks for Execu- 
 Ytors: Their Scilla and Charib- 
"4 dis, and the beſt advantage for 
"| Creditors , @c. towards or a- | 
" Þ gainſt them. To me, conſidering . 

what parts of law were moſt be- | 


"] bowefull to be communicated to 
| all willing Readers, none appea- 


"I red which could challenge of this 
"] the precedence , and therefore I 
q EEK gave 


X | , 


h 
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of 


gaveit the firſt ©» leading placeY * 
Thus my owne thoughts. Buif 
how farre this diſcourſe may be 
profitable toany, and to how ma# 
2y, aliorum fit judicium. Hony 
many know no more of theſe than, 
of the way of a ſhip upon the ſea ; 
12. Laſtly , theſe are not inten- 
ded for the learned of our Pro 
feſſzon, who have drawn, or canſd 
draw out of the ſame fountaine 
which T did, and ſo need not my n 
belpe ; but for their ſakes whoſſ 
are not profeſſors of the Iaw: yet 
ſo as if any young Students may 
in any part receive fruit by my c 
Libour , Tſhall not grudge or re-py 
Pine at their ſo doing. Bonumſe 
quo communius eo melius. Þ* 


4 + 
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OFFICE 
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, JEXECUTOR. 


Jo = 195 HE things confidls Introduftions- 


135 D rable touching Exe- 
55 Gaz .cucors may all, in 
# effect, be reduced [Co 


) theſe three heads, VIS. 


'e 


- I. Their Bezng. 
' 2. Their Having. 
j 3. Their Doipg. 


By tie firſt 1 intend their 
FEccation or conſtitution, with 
he incidents thereto. By the 
ſecondghcir intereſt,fruition,or 
Spoſſeflion. By-the. "third, tLeir 
managing and execution of their 
A Office. 


The Office of 
Office. Thislaſt was and is the 
thing principally in my intenti. 
on , and chiefe aime of this Diſ-# 
courſe, but neceſſarily it muſt 
have ſome Tegredients, ſome 114 
cormtants,and ſome Conſequent} 
ashethat trayelleth from Loedow 
toroxrke to ſpeak with F.S. muſty 
needs paſſe by and through of 
ther Towns and Villages, and 
ſpeake with diverſe other per# 

ns in his journey and returnef 
Tocome firſt to the firſt;therei: 
wee will conſider theſe thre: 
things. 


— 


CHAP. I. | 
; 


Hether an Executor and 
Will be fuch relatives tha 


one cannot be without the 6thet 


and therein of the ſeverall kind © 
of ppils, | 01 
2 How andin what words, an Ex 


cutor may be made andl createll 0! 
3 How he may be in ſpeciall many cc 


4 EXECUPOR, 


xe, different from the generall, 
faſhioned, limited or qualified. 

4 Who may makeor be made an Ex- 
ecutor, wbo not ? 

5 WV hat one may giveor bequeath by 
will, what not ? 

6 How a Will or Execntor ſhall be 
unmade,and what ſhall amount 
therets, viz, a Revocation totall 
or partiall , what to new publis 
cation. 


_—-r_ 


— —_—_@_ 


nn thn nai — 


Of the Relation between a Will and 


an Executor, 


4) 


ATA S tothe firſt , the ve- 
W1@ ry.name of Execus 
ror purporteth in 
7/7 WW pgenerall one to exe- 
VID 
(/ 


WI - 
DW) Wy cute ſomewhat, or 


/; 
0A to. whom the ex» 
ecution of ſ>mewhat is commit- 
ted or recommended ; In one parti- 
cular therefore,anExecutor of aWill 
muſt needs be ſuch a one ro whom 
the execution and performance of an 
other mans Will after his death 18: 
commended or commirted;Or who is: 
A 2 CAP 
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Plyw.Com 185 - 


ay oodw» 
Dercies caſe, ſo 
expreſſely ſazd. 


Teſtament un 


quaſi teſtatio 
Went 1s. 


conſtituted or authorized by the 
Willmaker to doe him rthar friendly 
office, Hence it followerh neceſſa- # 
rily, that a Will is the onely Bed | 
where an Executor can be begotren, | 
or conceived ; for where no Will is, | 
there can be no Executor, and this | 
fo conſpicuous and evident to every | 
{low capacity,that it needs no proofe 
or illuftration. On the orher ſide, } 
though much may be written in the 
name ofa Will : Many Legacies be- 
quearhed,and many things appointed 
to be done, yet it no Executor be 
natned , there 15 no Will ; *for theſe 
two be ſo relative, and reciprocall ag 
that one cannot bee without the 6» 
ther ; if no Will, no Executor ; ifno 
Executor , no Will: yet here are two 
Cautions to be affixed. That a mans 
Minde, Will,and intent, touching the | 
diſpoſition of his goods being de- 
clared, although for want of naming 
an Executor, hee dye Inreſtate-, ſo as 
Adminwtration is tro be committed, 
yet for thar here is not only an incho» 
ation, or inception ofa Teſtament: 
but fo farre a'progreffion therein , as 
teſtatio mentas, thatis , the manifeſta- 

tion 
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tion of the minde of the party decea- 
ſed, and owner of goods ; therefore 
= & this minde and intention of the inte= 
dF ſtate being notified and made known 
, | rothe Judge, who istocommit Ad- 
s, © minſtration, 15 uſually annexed (as I 
$sÞ rakeic) to the letters of Adminiſtra- 
y | tion; and meer fo ro be for a direCtion, 
e & for and tothe Adnuniſtrator, aſwell 
asthe Will, fall and perfe&aly made, 
e | burrefuſed to be proved by the Exe- 
- & cutor, which is uſtall. An other 
d& Cautionis,where a man ſeized of land 
|| inFee ftmple , diſfpoſeth the fame,or 
Cc part thereof, by his Will in writing ; 
23K this ſtandeth good for the whole, ac- 
- | cording to thedifference of the tenure, 
off although no Executor be named: 

So as the party dicrh inreftare, and 

Adminſtration 1s ta be commitred as 
| touching his goods, and yer hath a 


on © 


f- 

| Wal as touching his Lands. This 
gf may ſeeme ſtrange, but the reafon 
8 thereof is an aft of Parliament, ina- 
1, bling to diſpoſe of Land by Will in 
>| writing : And for that Land isnor 
| properly teſtamentary , neither hath 


sf the Execuror ( ifanybe) any thing 
to doe or intermedle therewith, and 
A 3 therefore 


F Sun Sily, fo. 
i 32 6. 
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therefore as the making, or not ma 


king ofan Executor , nothing perti- 
nent to the validity , or invalidity of 
this deviſe or diſpotition of Lands by 
Will. Soas where there 1s not Te- 


ſtatio mentu4,chere 1s nor Teſtamentum, | 


yet may there be the firſt without the 
later. Having now ſeen, rhe bequelts 
of Legacies, without making of Exe- 
cutors doth nor amount to a Will; 
Ler us now conlider what isthe fole 
making of Executors in the name of a 


Will, withont giving any Legacy or , 


appointing any thing to be done by 


Executors. Whether I ſay , this 


be or amount unto a Will, or nor, 
fince here,upon the matter nothing is 
willed, and conſequently nothing 
reſts ro be executed by theExecutors, 
whoſe office 1s, as hath been ſaid, to 
EXEcute the minde, will,and intenr of 
their Teſtator ; and, Vbi non eſt teſtatio 
mentis non eſt Teſtamentum , faith the 
Canonuits; tor anſwer hereunto con=- 
feſling thar indeed ro be that office 
of an Executor, I yet conceive confi- 
dently thar inthe caſe above pur,there 
15a good Will and as aWill it is to be 
proveil and approved, for theſe rea- 
ſons. 


4 


» 
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ſons, Firſt for thatthe maine part 
and pony % part of an Executors 
oftice,and that concerns the ſoule of a 
Teſtator(as our bookes ſpeak ) is the 


. paiment of his debts;now who knows 
| notthat the very making of an Execu- 
| tor is the conſtituting of ſuch a perſon 
| who is to pay all debts? and for that 


cauſe and ends P—_ to have & 
enjoy all the goods and chatrels of the 
teltators and all ſummes,of money to 
him owing; ſo as the naming of A.and 


_ EB. Executors, is by implication a gift 


'For donation unto them of all rhe 


goods and chattels, credits and per- 
ſonall eſtate ofthe reſtator, and rhe 
laying upon them an Obligation to 
pay all his debts, and making them 
ſubjef to every mans ation Ge the 
ſame. And if the Law fpeake thus 
much,fince Quod neceſſarieſubinteNigi- 
tur no deeſt, what need then the party 
expreſſe it in his Will? If he had wil- 
led more then this, as to have given 
this or thatin way of Legacy, it had 
been needfull for him fo to have ſer 
down in his will, but there isno meer 
neceſſity that every . man ſhould give 
Legacies in his Will, the eſtares of ma» 
A 4 ny 
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ny-will not dge more then pay theie 
debrs-; notofrentimes doe fo much.,ſq 
as if rhey ſhould give any Legacies, 
irmaſt be a dead,and a voyd gift. Andfhut 
ſuppoſe a man hath much more, andjſ 
intendeth all to his wife, brother oa 
ſiſter , or other friend, his debts be-Blaf 
ing by ſuch perſons paid, fince the ve. 
ry makigg of the party Executor 
without any more,amounteth torhus 
much and effeerh this,what needeth 
then more words ? Fruſtra fit per pin 
7 quod fiers poieſt per pawciora ; as we 
often ſpeake touching legall paſſages, 
it is needlefle to write foure times, 
where two be ſufficient, Nor is tt 
ſtatis ments here wanting , ſince the 
Teſtator hath made known,who ſhall 
have the Adminiſtration of his goods 
for payment of his debts: andir is to 
be preſumed , he had no more ſpeci- 
all Will, ſmce he did!nor declare 
more, andhlefr his Executors farther 
to have and to doe: prout lexpoſtulat: 
And who can ſay , here is nothing to 
execute? TIsthe ſaing for, and colle- 
Aing of Debts due to the Teftator , 
and paying of Debts by him , no- 
thing ? Nay it is in Foc negotio the u« 
num i 


4 EXECUTOR. 
0 Brun neceſſarinens. Beſides, the making 
{oBBpfan Execuror is a deſignment of a 
$Wpecrion to be the reſftators Aitlignee, to 
diEwhom and by whom divers things 
dar; 7 be feaſible by vertue of Cove- 
rants, Bondsor other Aſſurances,as 
Water where we come to ſhew how the 
Executor repreſents the perſon of the 
eſtator, will appeare : Alſo of one 
ho, as our bookes often fpeake , is 
o diſpoſe the Teftators goods for the 
beſt advantage of his Soule ; bur in 
ſtead of that , ſince as the tree falleth 
oicwilllyeor reſt : Twill ay, asis 
moſt for the honor and repurarion of 
the Teſtator. 


Of the kinde of Wis. 


9 Ow Wills are of two kinds, 
" or may be two waies made: 22. 
eFEiher by writing or nuncupative » 
tEthatis, by words not purin writing 
during the Teſtators life : for after 
the Teſtacors death, rhis verball Will 
*E muſt be reduced ro writing, and have 
z {the Seale of rhe Ordinary or Judge 
* Ef ſpiritual] thereto affixed ; and then ir 
* F is as effeftuall,and of as good validity 


as 


4. Hen. 6,10+ 
E.4q.1. 1fit be 
written and 
brought to , and 
approved by the 
Teſtator, in his 
lifegit is a Will 
1 WTHIAE. 


IO The Office of 
., aSif ithad been inwriring in che te ſta. 
yp _ rors life time ; and ſo doth the Con 
& 16, Eliz, mon-Law allow & approve there 
But Tadviſe all ro make Will by. 
writing , and not to leave to thi 
doubttuli and {lippery memory « 
witneſſes, For as of Leaſes parol 
hath been ſaid , That they be Leafs 
perjured, or of perjury : fo of Will; 
paroll may be feared. Befides, man 
times a man doth ſpeake or declan 
this or thar as part ofhis Will, which;ct 
his wife, childe, or friend difſwadings 
he lerterh char purpoſe and part ali 
Will rp fall and departs from it: yaſſh; 
Wirneſſes wiſhing it ro ſtand , wil 
perhaps aftirme it as part ofthe Wille 
As for a Will-gift and diſpoſition ali 
land of inheritance, if ic be nor full 
written before the death of the Teſta 
ſtor, or done ſo farre (at leaſt) as cor 
cernes the diſpoſicion of lands, it cane 
not be for that part made good by r: 
ducing it to writing afcer his dear 
As for goods and Charrels, ir may 
yet if it be written before the death diſh; 
rae Teſtaror , if ir be never brought 
ro him, or read to him after the wri; 
ring thereof, it 1s goodenough ; and 
that 


4; EXECUTOR. IT 


Wa not only for Land,as the caſe re- 6, Zd.6.Dy. 32- 
vedin K, Ed. 6: histime was, but 
Sd for Goods and Chattels , ſo as 
-rebe an Executor named : But 
Mccher ſhall we ſay this is a Will 
Dncupative or in writing, and not 
Ply verball , chough ic want ſubſcri- 
Mng? for we know that many cannot 
itetheir names , bur only markes, 
dwhat is that? Nay , ſuppoſe one 
Wnr hands and cannot write ſo 
ch as his name. yer doubtleſſe this 
En may make a Willin writing, it 
ing writcen by his direCtion, as his 
Fill which he diQated ; nor is the 
Sſcribing of the name of the maker 
y eſlentiall part of a Deede, much 
ſeof a Will, which needs not ſea- 
2 asa Deed doth. Nowpur we 
:cale onthe orher ſide, that many 
Wqueſts, or Legacies benamedin a 
ill, and many things expreſſed ro 
done, and no Executor is named 
the writing , onely by word of 
guth A.and B.be named Executors: 
WisI thinke confidently is no Will 
"writing bur nuncupative onely, for 
"Ft one effentiall part of the Will, 

2 making of Executors is wanting 

In 


| The Office of 
inthe writing : Nay, the pointitg 
him Executor who is named j 
note left with A. B. is no ſufficic 
making of an Executor , faich off 


Summiſt. And of ſuch nuncupatyſ, x 


Tide Teſtam. Wils , M. Perkins reaſonab:y 

Sum-ſilv.f.443. that it properly hath place, wt 
b. one ſuddenly taken wich licknelff 
If he ſurvive violent, dares not ſtay the wrin 
ard l;vealong of his will ; for feare of preventi 
{net cauſing by death : and therefore prayes | 
reſted | —_ ” Curate and others ro witneffe wh 
weſſes , me think D1S Will is. To this Will nor wring 
zr ſhould not there muſt be ſeven witnelles , a 
and as bis (ach as come not by chance , but 


Pill. «6 Eſpecially called for rhar purpd 
*_ſauhthe Summiſt, 


P/oat fball amount to a making i 
Execator , or what words requiſh 
thereunto. 


Aving before made to ape: 


that the being of an Execuroriy 


anefſenciall part of a Will, and ſe 
eſſe, and not de bene eſſe, only of a Wile 
and Teſtament z Let us now {allþe 
Furſt, By what words an E xecutfec 
may be made. Secondly, De modo, 

wi: 
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Sfhat manner ir may be done, how the 
Wwcr and authoritte of Executors 
Yay be limitted and divided, As to 
Se firſt, though one doe,exprefly 
7 Will name or appoint any to bs 
tor, yetifby any word or cir- 
Wuwnlocucion he recommend or com- 
it ro one or more rhe charge and of- 
e, which pertainsto an Executor, 
amounterh to as much as the or- 
ining or conſtituting. of him or 
Mem to be Exccutors : As if hee de- | 
lare by his Will,that 4.B,ſhall have #4, s. bemds 
is goods after his death , to pay his Zxecxtor, and 
Webts, and otherwiſe to diſpoſe ar his fo him and D. 
Wicaſure; or co that effe&t. By this is gon —_ 
B, made Executor, as was concei- * fir h or 
© 3 
d by rhe Judges inthe Jace Queens D. js by this an 
Sine, and long before, that ic was Zxecuter for 
Weld, Thar if one doe will only that *%tir5. 
,B-ſhall have the Adnuniſtration of am A 
Foods, he is thereby made Execuror ; pe «© & 16. 
ea, in the ſaid late Queens time, one x1;z. 
Wiring divers Legacies , and then ap- 21-H:6, 6,7- 
Pointing that his debrs and legacies | 
Weing paid , his wife ſhould have the 
Felidue of his goods, fo rhat ſhe purin 
Wecuricy for the performance of his 
WIL, by ghis without more , was ſhe 
S-:. = 


The Office of 
anExecutor, as was held by threeſhe 
ſtices. (Viz, ) Adarwood, et 
pet and Adounſon, in the Lord IiÞc 
abſence. And ſo alſo whereanl 
was made Executor,and 4.8&Z,O\Mil 
ſers, with this condition, Thatiſe! 
ſhould have the rule and diſpofiſſhin 
of his goods, and payment and 
ceipr of debrs unto the full age offi i! 
Infant ; by this were they held rſpor 
Execurtors in this meane time. ut 
if A. be made Executor, and the teſut 
ror afcer in his Will expreſleth t 
B. ſhall adminiſter alſo with him , 
in ayde ofhim ; here B. is an Exif / 
tor as well as A. and if A. refuſe, 
alone may prove the Will, as Exe 
tor, notwithſtandiag it be onely { 
he ſhall adminiſter with 4.and ing 
of him : thus many wayes, and by 
vers words of implication one may 
made non not expral 
ſonamed by the Will. But it 4c 
made an Executor, and B. a Coadifto 
tor,without more, he is not by al 
an Executor with A. as in K. H. 4.0 
time was held, nor hath ſuch Coadi 
tor or Overſeer any power to Mi 
miniſter or incermeddle, ork 

thi 


21, H:6.6,7. 
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en tocounſel], perfwade and advile, 21 H.6,6. 
Wet I thinke he may, and in conſci- 34-Z4.3- 
ce, ſhould ſo doe : And if that will © ©2612. 
Fot prevaile to reifie negligence, or —_— 
NMniſcarryings in Execurors , he ſhall 
tifſvell performe the truſt repoſed in 
Sim, if he complaine in the ſpiritual! 
ourt, or Court of Conſcience, and 
isreaſonT chinke, that ſo doing up- 
on Juſt cauſe his charges be born 
ut of che Teſtators eſtate,or the Exe- 
teFurors purſe , who otherwiſe would 
Wot be reformed. 


How an Executor or bis Executorſhip 
may be limstted or qualified in ſpe- 
ciall manner different from the 
generall. 


7, | Ow letus ſee how this making 
JEL VN ofan Executor may be ſpecial. 
Wy qualified ; And firſt, the time may 
de limiced when hee ſhall firſt begin 
Wo be Executor ; and that either cer 
Mainly, or with ſome contingency. Se- 
Fondly,the creationmay be condicion= 
Ill. Thirdly, ic may be partiall or di- 
dedly, and nor intirely. 


As to the firſt , one mayappoin 
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Fide Greſ- 7. $.tobghis Executor a yeere « 
broke & Fox. more time after his death , this 
"ow good. Soalſo if 4, appoint B. h 


A.and B. made l 
Execurors,bur EXEcutor, bis ſonne, when hee ſha] 
zot B. to intery= Come to full age, and in the meg 


meddle during time he diethanteſtate. Againe, an * 
the life of 4 may appoint the Executor of 
ro -— ol robe his Execuror .:and then ithe di 
I55, before A. heisinteſtare untill 4. di 

: this.creation-may alſo be conditional 
and-the condition:may either be pr 
cedent, or ſubſequenc. Jn the.rig 
of K. H. 6. one named 4 and. 
his Executors, and if they would nd 
tak? it upon them, then C. and-D 
{ſhould be his Executors., and the 
there 4&, refuſed, and thequeſtioff 
was, whether in ſuite againſt rhe deb 
tors of the Teſtaror, A. and B.thoul 
Joyn with C.& D.as where foure Exell 
cuters being named , and tworeful; 
and:the other two prove.the Will, 
allfoure muſt be .named :in ſuize. 
gainſt the Teſtators debtors , as 
there admitted , but in-the principal 
cauſe it-was reſolved, Thart.the ſuit 
thould be only.in che name of iC. an 
D. tor that the appointment of the 1,; 
Executors if 4.and B. did.refuſe,dif .. 


1mPp 


2.H.6.f0l.6, 
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S imply chat then they onely ſhould be 
K Exec.And here all 4.were never made 
or intended to be Execurors, Bur A. 
and B. upon a condition ſubſequent, 
that they ſhould nor refuſe, and C. 
'Y and D. upon a condition precedent, 
Þ /:z. if 4. and B. didrefuſe. Iris u- 
© ſuall to make one or more Execu» 
"© tors, cendirionally that they pur in 
ſecuritie ro pay legacies,or in general 
ropertorme the Will;nor was it ever 
"Y doubred,as I thinke,but that this was 
"NY good : yer I ſhould adviſe thar ſuch 
condition be plainly thus expreſſed, 
J /:z. either thus, That if 7. S. do puc 
| JM in ſecurity, &c. by ſuch a day , then 
he ſhall be Execuror;elſe nor; or chus, 
Y /:2. ro make him Executor conditi- 
onally, that before he doe adminiſter 
0 (Funerall perhaps excepted) he ſhall 
| ein ſuch ſecurity, elſe perhaps he 
"yy being Executor till the condition 
"F broken, in that meane time may have 
diſpoſed of all, or moſt part of che 
8 Teſtators eftarte. In the late Queens 
"1 mY oe was a Caſe HOES 
FJ tothis purpoſe; One wifted, that if» ,. »::..* 
| his ar a ans .S. tocnjoy Black» fc amd,” 
acre ( being helike part of her Joyn- her caſe. 
B rure } 


; i 9.H .8.Dyer T0 
 Hilk33,Elizin 
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ture ) for F yeers, then ſhe ſhould be 
his Executor, or«lſe A.B.ſhould,and 
the queſtion was in the Commanſ 
Plees, whether preſently before the 
end of three yeers , ſhee were Exec 
tor, or not till ſhe ſuffered the landto 
be enjoyed 3, yeers, and it wad 
held by all the Judges , but the Lord 
Azderſon , that ſhe was preſently Ex6 
cutor, untill ſhe ſhould diſturbe Fs, 
8c. for upon that done, it was agreed 
that the Executorſhip would by ver- 

rue of the condition be transferred 
fromthe wife,to 4, B. But now du 
ring theſe 3. yeers, might ſhe have db 
ſpoſed of Fi the goods of her husba 

yea within one of theſe 3. and le 
time,and then have broken the condi 8 
tion, and have lefc to A, B. a dry Exe th 

cutorſhip. Now to the third poinr ff R 

one may divide his Executors powe jo 

three wayes. Viz. Really, Locally ot 

Temporaly;Really thus;he may make] 

A. his Executor for his Plate and 

houſhold-ſtuffe. B. for his ſheepant 

cattel]. C, for his leaſes and ſtarez 
by extent. Þ.for his debts due ro him 
and fo dividethe power and admins 
ſtration of kis Executors, at his pl 

ure. 
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ſure. He may divide them alſo for 
their power locally. Viz. A. for his 
| goods in Com. Buck. B, fcrthoſe in 
Com. Oxon. and C. for thoſe in 
Com. Berk, Hee may alſo divide 
them in time, Yzz. his wite, or any o- 
ther perſon ro be Executor during 
her life,or during the minoritie of his 
ſonne, or ſo long as the continues wi- 
dow.,and afrer his ſonneto be Execu- 
tor. SG of like limication ordivifion, 
either for time, place, or things 
wherewith chey ſhall intermeddle, 
Nay doubtlefſe, one may be made 
Executor for one particular thing on- 
ly, as touching ſuch a Statate or 
bond, and no more, and thereof 
good uſe may be made, as I think 
thus. Many have Bonds, Statutes and 
Recognizances, or warrantie for en- 
joying of lands, or freeing or ſaving 
armlefſe from incumbrances in ge- 
keſf nerall or parricular. Now he that 
hath the ſelling of Jand,may by lerter 
of Atturney lawfully aſſigne them to 
itepartie who buyerh the land, or 
1 eaſe; bur tais notwithſtanding, rhe 
+I Intereſt remaines in him who ſelleth, 
and by his Qutlawrie they may be 


B > for- 
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j Q ue. If not bond to the contrary notwithſtan 
 Aſſetsin Law ing. Andithe die,che intereſt in law 
* whenobtain- xwillbein, and goeto his Executors, 
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forfeited, or by him releaſed, < 


And intheir names only ſuite or exe- 
cution may be had and maintained 
Now then, if the vendor, beſides ab 
fignmenr,make as to this Statute Re: 
cognizance or Obligation, cnly th 
Vendee Executor. By this-the int 
reſt, after death of the partie, will be 
in him aCtually and really ro his mor: 
ſafety, ſince none but he can releak 
or diſcharge , nor any orher nanz 
need to be uſed, to ſue or take beneti 
thereof, But D©reſi. if the Vender 
his heirs and afſignes may be mac 
Executors, fo as that ſecuritie fhall 
goe tothemone after another , witl 
out renewed making Executor 
Thus if the party-make no other E 
cutor he dieth inteſtate, as to the re 
of his eſtate, and as to this ſpecialti 
only ſhall have an Executor, ar 
muſt have a Will proved, and it 
cale he doe make another Will for hy 
eſtate refidue,there muft be rwoVVil 
les » butin the other caſe whe! 
y one only Will,one is Executorfd 


s ' 


= DO W0DL_ ft LH nh 2 22 A we wy wo fm —_—_ eons 


43 EXECUTOR. 
one part of the eſtate, and another 
for another , there being bur one 
Will, robe proved, one proving of 
ir ſufficerh. And though in premiſſes 
of a Will, two be made Execurors, 
joyntly , and equally ; yet there may 

eaproviſoz thar one ſhall nor inter- 
meddle during the orhers life, fo as 
they ſhall be Executors fucceſſively, 
and nor jointhie,and thus alfo to other 
purpoſes aforeſaid,a ſubſequent clauſe 
or proviſo, may make the partition, 
and diviſion of authoricy. Bur if the 
FB proviſo, or clauſe ſubſequent , be 
KF meerly contrary to the premiſes, ic 
will be void, as where two were 
made Executors, with a proviſo, or 
clauſe, rhat one ofthem ſhould nor 
adminiſter his goods : this was held 
void for repugnancy by Br«dzell and 
Englefie!d Juſtices , bur Fiztherbert 
Juſtice , was of nunde that it was not 
void nor utterly repugnant;for the o- 
ther mighr joyn in ſuits, though not 
. adminiſter. And Juſtice Shelley was 
JF of a third opinion different from 
F all che reſt, viz. Flog here was 

.repugnancy 3 bur the laſt clauſe 

ſhould conroule rhe prevuſes, and 
B 3 {o 


22 H,8.Bro. 1 | 
Axecutor 155 © 
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ſo this one only fhould be Executor, 
Who may make an Executor, 


og perſons may be unable to 
make Wils , and conſequently Ex- 
ecurors, for that is all one; whoſoever 
may make a Will, may make an Exe 
cutor,and he that may makeanExecus 
tor, may makeaV Vill. There be xix, 
ſeverall kinds of perſons nnable,as rhe 
Canoniſts fay, to make VVils, but 
with many of them we will nor inter- 
meddle,becau'e we find no mentionof 
them in our law: the perſons princh 
pally, and moſt uffully ro be conſide- 
red of by us are either the defe&ivein} 
underſtanding, as Infants, Tdeots,Lu:- 
naticks, and the like, or defeQive in 
power and intereſt , as women covert 
or married; perſons outlawed, atrain- 
red, convict or excommunicate;ſome 
touch we will give of others as Alt 
ens, Corporations, Villens, Monks & 
Fryars:; As for Infants, and women 
covert , becauſe much is to be ſaid of 
each of them,&rheir adminiſtrations, 
we will forbeare to rreareof themin 
this place, bur after will doe ir of 
each feyerally, To 
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«| bath underſtanding , which is hard as 7 7ae 26. Ed. 3. | 
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To begin with an Ideor naturall:he 3-£65.D.203. } 
icnot able ro make a V Villas was re- *2+ 
ſolved in the ſpiritua]ll Courr,becauſe 
he wants the aſe of reaſon to conceive 
what is fit for him to will , nor doth 
the Common law oppoſe this asT 
think, A Lunatick having Lacida 
intervalla,that is,ſome ſeaſons of enjoy* 
ing his right minde and freedome from 
his Lunacy , may in thoſe times of his 
right mind make a will andExecutors, 
ellenot : for even one by age or fick- 
veſle, become of non ſane memorie, 
is __ ro diſpoſe of lands or 

S. | 
- One Deafe, or Dumbe borne, may -bry 's <= _ ! 
ma%eagrant, faith M. Perkin, ithe 8.Dy.z5,56. © 


he confefſerh ; conſequently much 63-4777. 396» | 
more a will : bur in therime of K. ZH. 
$.it is lefta demurre whether a deed 7 S__ -< 
by ſuch be good or not, Ifbur mute, &"- Ng. 
» may wage his Jaw , and —_— vF 
gnes, and fo perhaps by ſignes de- ae A 
clarehis will, + 4A 6, An Alien er St ] 
may make or be an Executor; fo as he deFounaines © 
benot an Alien enemy, for ſuch can- Cafe. 
not ſue,as in the late Queens time was 
held, bur there the doubt was whether 


B 4 a 
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Subject of Spaine were at that times 
tobe held an enemy , no war beingfſgſhe 
proclatmed between the KingdomaWe 
though hoſtilicy exerciſed: As fa 
perſons atrainted, convicted , or ou 
lawed, itwill beefaid thattheſe ca 
have no goods of their own; 
confequently,they can make no V Vii 
norExecutors;and it is not to bed 
ed, thar we finde it pleaded forrerime 
by Executors, that their Teſtatc 
ftoods outlawed ; bur firſt it is clee 
that all and every of theſe may hay 
goods, as Execurors to others, whid 
_ neither are forfeited by atrainder , 
outlawry , nor deveſted by mariag 
or villenage, therefore as touy 
ching them, they may make T 
ſtaments , and that all theſe ſor 
of perſons may be Executors is evi 
dent : So alfo touching Villen 
Monks and Fryers, whocan haveny 
goods to their own uſes, and that one 
attainted of tellony, may have an 
33 Els, in Bas ecutor,appcares by the caſe in the late 
70g. Queens time, wherein it was lony 
debared whether ſich an Execurot 
mighrmaintain a writ of error orno 


to revers the atrainder of rhe TeſtatorY 
A 
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mW{Ws for other Ourlawries , the plea 
nWHereof by the Executor , that their 
6 cſtaror was , and died outlawed, 
faÞroves not a nulliry of the will,or Ex- 29 4f. P.63. 
u&cutorſhip, for then they might have 49 Ed-3. 5. 50. 
-aþleaded, that they were never Execu- Af ?- 15. 
Wors. Bur ir tends to this, thatno - mg 4. 
ioods did or could come: torhem for pos a lba. 2 
Matisfaftion of the debts, by reaſon of fol.'g5, 
Suclawry , yer it hath been delivered 19 H.6- 47. 
not of old only in many books,bur by 32 £43-4+ 
ome of lare,that debts uponContraQ, x rpg ow 
Svhere the defendant may wage his 5 y,7. " 
aw', are not forteit by outlawry,nor 
ncertaine dammages, for treſpaſſe;in 
Jatrery, or falſc impriſonment &c. 
uy 2ucr. of breach of Covenants. 
Bur goods taken away by a treſpaſler, 
Ymay yer be forfeited by the Attainder 
or outlawry of him from whom they 
were taken ; for that the property in 
right ſtill apperrained rohim, and he 
} might have taken them againe,where- 
K ſoever he found them, therefore the 
F ation for this ſhall nor come. to his 
 Execuror, bur forthe other,norfor- 
Ff feired ir may. 
Whether an Excommunicated per- 1 5 H.7.fol.7, 
fon be able ro make a Will or nor, 
ruay 


The Office of 
may be ſome doubr, ſince Keble da 
him abilitie ro preſent ro a Chun 
| and inthe very point, anciently th 
Summ. Silveft, pinionof Canoniſts harh beene ney 
6rTefum. rive,but more latelygrew affirmati 


I} bo may be Executors,more. 


42.E.213, 


A N Excommunicate perſon 
not ſue, that is, proceed in fy 
as Execurtor, till he be abſolved , rhe 
being danger of Excommunicatki 
to all that converſe with him ; | 
this makes nor a nullity of his 
curorſhip nor overthrowes the fu 
bur ftajes ir only from proceeding, 
abſulution, 

1t:H6.30.A As for perſons attainted or outlaw 
Clarke attaint WE have before ſpoken aftirmarively 
may bean Ex- Way of proofe that they make Exec 
ecutor by Paſt.” rors for continuation of theExecuroþ 
haſt. | ſhip. So of aliens , and others befor 
Paſeatini® _Kecutants convitted ar thetime oft 


Fonntam?. Put #* | 
an Alienene- death of anyTeſtator are diſabled to 


ay cannot ſue Nis'EXecutors, ? 
as Executor.P, Wherher Corporationscompour 
3r-E-3-740.C.5 or conſiſting of divers perſons mayl 
| made Executors or nor, I doubt, fir 
becauſe they cannot be feoffees | 

tru 


88 EFXECUTOR. 


aſt co others uſe ; ſecondly, they 
W& a body framed for a ſpeciall pur- 
0Ve; thirdly, they capnorcome to 
SDve aWill,or at leaſt to take anoath 
others doe. 


IW hat a man may give or diſpoſe by his 


Aving confidered of the makers 
of Executors by V Vill , and of 
Gem ſo made. Ler us now confider 

wat by thisWill,may be diſpoſed, gi- 


Wn or bequeathed; And firſt, He who _— erſe 
mſelfe is an Execuror, cannot by his ,; ig = f 


llgive, or bequeath to any other ;,,, 
6 oods, chatrels,or Credits _ bath 
Executor ; the property nor bein 
red, for that he ark chem, nor a: 
Werly as his own, or to his owne uſe, 
nely he may make a Continuation of 
ae Executorſhip, and his Executor 
tiFhall have them as Executor to the 
Writ Teſtator , as wasreſolved by the 
\Fudges of both Benches in the late 
Queens time : And if he be Admint- : 
Wirator the bequeſt is alſo void , nor Hil-20 Ex; 
hen will they goe to his Executor , 
ut toa new Adniniſtrator ; baton 


his 
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At any timen hjs. death bed, he may (give then 

— . 0.7 word ordeed, ra by \ 

perty: P' Next, if a man have debrs owin | 
him,as many have much,jir is con 
rable, whether by way of beque 
his Will he can give away any of 
to any from his Executor. 


eos doubtlefſe he cannor effeQually. 


Where the be- law, they being nor ſubjeUt ro aſl 
queſt was t0 ment. to any except the King : Soo 
ene of the Ex- he ove ſuch adebtro A. and ſud 

RT B. yer muſt the ſuitfor chem bein 
ter Executor aame of che Executor; and fo alfo 
mightreleaſc it releaſe, or acquitrance for rhem , 


not in rheir names tro whom the 


| | is. But when they be receive 
If ſufficient 0+ there be no debts to pay,the Exec 


| herwiſc topay 
all one, asif 
"NONE. 


ought to deliver chemto the party, 
whom the bequeſt is,and therero mf 
be compelled in Court of Conſcie 
Orin the fſpirituall Courr. The 
fore the caſe of bequeathing moni 
payable upon a Mortgage is in t 
48 E.3-f,14.15 manner to be underſtood to be god 
1T.Ed. 3. Fitt, and not otherwiſe ( asT take it ) 
zit.cond'-9 rhatis jointly eſtated withany off 
in lands,or goods,can give no part] 

his Will; but all will urvive, but; 

AR in his life , he may diſpoſe of 


£ 
_ 


Ps 
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rt, andthe Aﬀignee may diſpoſe of 
s moiety by Will, yea, thongh ir be 
{fea Horſe, or Oxe, that cannor be 
"Mvided. So if a Leaſe of Lands or 
ithes, or Grant of goodsto two, bu- 
ndam , one moiety to the one, and 
We other moiety to the other , cach 
"Way give his moiety by Will : Bur if 
Me be poſſeſſed,or eſtared, for yeeres, 
y leaſe , wardſhip, er extent, &c: in where bath 
right of his wits , Or havethe nexr ſtated joyntly 
didance of a Church in her right ; by one Grane. 
ecannot by. Will, give, or bequeath Pifferences be 
ny of theſe, but notwithſtanding ho wen rg 
Mey will remaine to his wife, upon us in com. 


Wis deach ; bur yer his gitr, ' or grant m6,holding by 
fihem , raking effe& in hislife time, ſevcrall Grants 


'Frould bind his wife, and carry away wearer 


"W<intereſt fromher : Ifone be renant © 
"Wor the lives of one or more; others, 
"Ws ofrimes men take leaſes for lives, for 
Founger perſons then themſelves, this 
annot be by Will diſpofed of, for that 
Wc is no Chatrel! , nor is it within the 
Ttatutes of Wils, for that it is no ſtate 
Wt Inhericance. Therefore ler the par- 
ry looke co convey it in his life time , 
Felt it goe roan Occupant, 'viz. him 
Yo firſt ſhall enter, if it bea ſtare - 
Lan 
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Land, he muſt cicher make Live 
havea bargaine and fale enrolled, 
have a covenant to ſtand ſeized toifflen 
uſe of his wife; or ſome of his bloudf 
make a leaſe for yeeres derermir 
upon thoſe lives : Good it be| 
gaine, and faile for yeares, if the thilow 
bein Leaſe, thar ſo without i 
ment, or atturnment, the Rent mſht! 
paſſe, elſe a bargaine and ſale may 
made for a moneth, or ſuch like rinfff C 
and then a releaſe or grant of the 
verſion inſtead of Livery and Seif 
Butifa man have a leaſe for never 
many yeares determinable upon 
or lives, that is to ſay , if fuch or ſudſſk 
live ſo long, which unskilfall perſoiffon 
call aleaſe for lives, this ſtate miſſy) 
well enough be given and difpoſedbifie! 
Will, becauſe itis bur a Chattell, iy 
man ſeifed in fee, or in taile of lan 
having Corne growing upon it, au 
by his Will doe give the Corn, ani 
dye before ſeverance, this is a goon 
bequeſt ; becauſe the Corn ſhoult; 
have gone to the Executor, Soihd 
isalſo ofa perſon rouching his glebſac 
and a man ſeifed in the right of kſM 
wife, or hisownright , but for liþa 


op , 
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| h Stat. Mertos. c. 
Wutas for trees growing upon the ** | 
l Sound , theſe can no otherwiſe be gi- Fo Np Fe 

offen by Will, then asthe land it ſelfe, 


dotibus quam 
apon which they grow , may be gi- de aliis, &c. 
n: of which matter , as not pertain- Q#ze. Iithe 
g to the office of Executors, viz, my 90 


- o d , 
ow and in what manner lands nay —_ —_ 


zpiven by Will, I nrendnot to treat without giving © 
theſe diſcourſes. R the Landit felt 


Of the Revocation and Conntermand 
of IVils and new Publication. 


Aving conlidered of the making 
of Wils and Executors. Letus 
uſefore we come to the Probat, gy rip i mus. 
miider of Revocation, for that rum morte con- 
ay take away the force of a Will ſammarur. 
Wehtly made, A Will therfore having ———_— 
Y, wall = x . 4 > dingofitby 
pparts, viz. Inception, which is | P27 
te making, & Conſammarion which yy; | Apes 
thedeath ofthe Teſtator, or maker fo.333.6,c964: 
the Will, there is power in himar «-. 
amny time before dearh , to revoke 
Walter his Will at his pleafare. Con- 
der we. therefore of Revocarions, 
nnd alſo of new publications , or re- 
irmance of Wils in whole or m 
art : As therefore a Will may bee 


made 
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made by word, fo alſo maya 
made in writing be by word revo 
or difanulled ; for ſince every mak 
ofa latter Will, is a Countermand, 
ſuppreſſion of the former Will ; 

fince a Will may be madenuncuſſy 
tively or by Word, [& fo by makinfSo 
Verbal Will,one may revoke a wri 
Will; Itwill thereupon follow!t 
one by word may exprefle the a]te 
tion of his mind thus far,that rhe 
by him formerly made ſhall not f 
bur be revoked, and annulled,and! 


will ſtand, and beeffe&uall , W% 


he after dye without making anyaWe 
VVill, or new publication, or 
mance of rhe former ; he dieth inſhe 
ſtate, or without VVill. As a Vi 


may be wholly revoked , ſon: 
an part: Hereabout a good reſoife 


on was ina Kentiſh Caſe ,, where 


Ryete by his VVill in writng didg 


- 


ſome Gavel-kinde Land, to one i 
riſoz, and five dayes before his deaf 
faid inthe preſence of witnefles , if 
this gift ſhould not ſtand, and ul 
he would alter it when he came ho 
deſiring them ro beare witneſſed 
Revocation, Now before __ X 
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VWiſthome he was killed by the faid Har- 
;(n, who cauſed the Will in writing 
Wo be proved, and after he was attain- 
Wed and hanged for the Murther, and 
; Mis Sonne by the Cuſtome of Kent, 
viz. the Father to rhebough,and the ; 
nWonne to the plough) cncred into the r,4FEliz.Dy.zi0 
d, and this manner of Revocation 6. 
yay word onely was held ſufficient, al- 
SWhough the Will in writing were not 
cancelled nor defaced, And the like 
ſolution for verball Revocations is 21.28,” 29. 
Smplyed in the Caſe of Forſe and Heme EÞz.Co. l:b.4 fo 
Ming , where ic being reſolved that a © 
Weme Covert, or married woman, by 
aWord Countermanding and revoking 
T Will formerly made, when ſhe 
Wras a ſole or unmarried Woman:this 
Arasnot effetuall, nor of lorce, by 
igcaſon of her Coverture, taking away 
e freedome of her Will, hereby ic 
=s implyed that another who hath 
Wfreedome of Willmay byWord ſufh- 
ently revoke a Will in writing ; & fo 
mas it fince alſo admirted in the Caſe 
between Sir Edward Mountagueand 7 H6f.13.2, 
Pres, rouching the Will of Sir Fo, 38,39 Eliz- 
WW feoffryes , bur there a difference was 
onceived berwixt ſaying, I will re- 
*" C yoke 
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voke my Will, which only expreſl 
a purpoſe or intent, and therefo; 
was no preſent Revocation ; and ſa 
ing I doe revoke it , or it ſhallnhc 
ſtand , or my heire ſhall have nv 
Land, which croſſed the gift of itbha 
the VVill. And as VVils nuy| 
wholly or in part revoked, ſo mayilfſac 
fo the executorſhip of one or mailaſ 
of the Executors, and yer the Vii! 
nay ſtand in all other parts,ſo as that 
be any one Executor or more unn 
voked: bur if all berevoked,chen tiffate 
whole VVill is revoked , becauſe iÞb! 
ca 
| 


VVill can ſtand withoue Executon 
and this. Revocation may be by woliſ 
onely , withour. being expreſſed 
the Will or any other writing. Bu be 
would wiſh all to expreſle ſuch reſhd: 
cation inthe foot of the V Vill, or thilltc | 
the names of the Executor or Exec 
tors ſo revoked be expunged or blajifie * 
ed our of the Will, and. that chishſen' 
done in the preſence of ſome witnelighis- 
eo teſtifie the aft and intene ofthe The 
ſtator. - Will 
Againe,” Revocations may be ing 
atin law as well as in aft, or by 
ret andexpreſle cermes, as in the uſu 
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Wake of Howntagueand Feoffryer where 
AIC being deviſed by Will 5 and rhe 
FOcviſor afcer making a feoffement , | 
Wough there were ſome defe& in the 7 746.E.6.Dy, 
Kivery, co make it effefuall ; or ifhe jo. O47: 
Made a bargaine and ſale, rhat was ne» _ 
inrolled or granted the reverſion, 
Joc no atturnment had, fo as the Land 
aſſed nor , yer inall theſe Caſes the 
ill or gifc of Land ſtood revoked : 
aWucin Caſe he had only Covenanted 
at he would have made ſuch an c- 
ate, andnot done it, this was held 
be no Revocation. And ſo by ſome, 
caſe he doe but make a[.eafe, leaving 
e Fee fimple, asitwas, butofthis 
Ixere ; And if a difference may not 
8 betwixe making a Leaſe for yeares, 
pda Leaſe for life , which alterech 
aye Freehold, Tfa Leaſe for rwenty 
ares be bequeahted ro 1.S.and after 
Teftaror maketh a Leaſe for fif- 
gen yeares, reſerving a Rent, I take 
ys to be no Revocation of the be- 


eſt 3 bur if che Teftator after this 
Wil made, rake a new Leaſe fora 
Wnger rerme,, ſo as the former Leaſe 

farrendred in fa& or inLaw, this 
alt needs be a Revocation of the be» 
k x C A queſt, 
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queſt, or at leaſt an adnullation the 
of, and thar although the beq 
were generally of his Leaſe, not ne 
tioning the number of yeares; 
this which he now hath, isanot 
Leaſe, and not rhat which heha 
the time of the making of the will. 


if one give his black gelding by Wi! 


and after,beforehis death , he ſel 
or giveth away that Horſe, and by 
£th another black one, this newg 
ten Horſe ſhall not paſſe by the W 
becauſe it was not the Toſtators, 

che rime of makipg his Will. So al$< 
ifche Crop inthe Barn be bequeat 


4" in Offeber, and the party lives ill 


. time twelve month, having foldt 
Crop and Inned a new , this la 
Crop ſhall not paſſe by the Will, 
the former cannor. | 


*. Againe, as revocation may beÞub 


altexation ofthe Deviſor, inthe 
d; ſo may icalſobeby alt 
tion, in ſome caſe of the ſtate orqſ9 
lity of the perſon of the Deviſor. 
if a woman ſole makea Will, and 
ter take a Husband, this wit | 
any more , asis reſolved in rhe® 
caſe of Forſe,and Hembling,doch wiff® 
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x Revocation, or adnullation of the 
ill, forrhar elſe it ſhould be irre- 
Socable , fince fhe having loſt the 
Wreedomeof her Will, cannot aftu- 
y and dire&ly make a Revocation, 
is we before have ſhewed. But nct- 
Srichſtanding ber Will be revoked, - 
Wetin caſe hex Hugband before or at- 
cr marriage, with her were bound 
Covenanted, to perform thiswo- 
$ Will, ifhe ſodoenot, by pay- 
ent of the Legacies therein bequea- 
hed, his Bond or Covenant ſtands 
Wood, and be ſucable againſt him, as 
as adjudged touching the Will of 
Wlizabeth Smaleman , married after 
r. Will made to one Food, Who x/,25,.6.Eliz, 
Wrlt was bound to performe it: yet : 
other caſe there is of Alteration in 
Mate of the Teſtators perſon , which 
Wakes no Revocation of his Will. 
\zifhe being of ſound minde and a+ 
ility , make a Will, andafter be- 
Jonnerh francick. Inthis caſe this 
-&$ 10 Revocation. So as his Wil! 
{Wands till-bis death irrevocable, it he 
cover not. Now of a VVill Re- 
d, there may be a reviver by a 
w Publication, and thereof now. 
C 3 of 
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Of new Publications, 


Hee ſhewed how a V'Villm 

be revoked, and ſoloſe its fol 
let us. now ſee how wichout makii 

238,39, Eli. anew VVill, that fo revoked may 

in barge revived, and ſer on foot againe. A 
that isdiverſe wayes: as, Firſt, 
Codicell annexed after thereunto, 
was reſolved between Berford, al 
Barnecot, in the Kings Bench. 
condly , by adding any thing roillf 
VVill, or making a _ Executqp© 
&c. Thirdly, by exprefle { | 
word , thar ir ould Rand are of 
VVill; as I conceive,to have becniÞc 
better opinion in the ſaid caſe Þ 
AMountague and Feoffryes , wheel 
yet was much difference of opini 
both couching Revocation and na 
Publication. Ifa man having nulif 
a former VVill, doe make a lan! 
which 1s more than a bare Revociipor 
on; yerif afterward lying uponie0 
death-bed, and ſpcechleſſe, borh rhafp© 

44,4 p.36- VVils bedeliveredi inco his hand, 
he required to deliver ro one off t 
friends our him, thac will n 


— wo 
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Bc would{have to ſtand, and ro keep 
1 his hands the other; he thereupon 
livereth to the Miniſter or other his 
dcighbours, the firſt made VVill, re- 
Mining in his hands the latter, as was 
none in the time of Edward the third. 
ere the former V Vill, though made 
Foid many yeares before,by the latrer, 
revived, and ſhall Rand as the Par- 
s VVill. Bur now put the caſc 
What a Bequeſt ar the firſt is voyd, yer 
Sy Publication after , it may be made 
Wood , as if one give to Sar. his wife, a 
ecce of Plate or other thing , and 
Math no ſuch wife at the rime, bur at- 
Mr marrieth one of that name, and 
her - >—rngq his Will againe ; now 
Wis ſhall be a good Bequeſt, So if one 
Prviſc Lands or Goods , which one 
thnot z Ifhe after doe purcha(e the 
anc, and then ſay that his will be- 
Wore made ſhall ſtand, or be his will. _ EYs 
Mtſhall be a_ good will and bequeſt, _ We OO 
Worthis is in eff-& anew making. And 
Waugh moſt of the precedent cafes, 
e.of Revocation of particular parts 
tithe will, and nor of the corall ; Yer 
ut, be ix conſidered thar, that part ſo 
oked was in effe& the ſubſtance cf 
; C 4 the 


44,Ed.z fol.y3. 
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the wils: Next, it is eafily diſcerne 
char if one part be revocable, ſoisa 
other alſo ; And thus Revocarii 
may ſpread it ſelf over the whole ; na 
doubtlefſe the whole , Uno flat, n 


be revoked, as well as by parts , eva 


as a fagor may be put willy intotl 
fire, as well as ſtick by ſtick. And 
the Vellesties or diſpoling parts of t| 
will, are revocable and revivablet 


new Publication as aforeſaid , oi 
alſo the conſticution of Executor 


 Asif one of che Executors names! 
ſtricken our, and afterwards a fees. | 
writtenover his head by the Teſtato 


or by his appointment,now is he art 
vived Executor. - So if the Teſtatg 


s 


cxprefle by word, in the preſenceaf 


witneſſes that the party put our ſhul 
yer be Executor ; but now I meat 


where the Executors name is not 


| blottedouc, bur ir may be read an 
*. diſcerned; forele rhe ſtet is upon nol 
thing , and if the Verball reaffirmand 
{hould renue his Executorſhip, thei 
muſt che will be partly in writing, 
partly Nuncupative , his name nor boſt® 
ing to be found in the wricren will, ſw 


CHAI 
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CHAP. IL 
Dfrhe ſtare of things inſtantly 
pon the Teſtators death, be- 
fore any Will proved. 


Herewe wall conſider theſe ſeveral things. 

1. What a wronght by a Gift of a 
thing cert sine and kyowne , as the 
Woite horſe, the Red cow,t#c. 

2. What by a bequeſt to an Execu- 
for, 

3. What wrought by a Rekaſe in the 
Will, ts « Debtor, 

4 W bat by miking a Debtor, or Cre- 


ditor an Executor. 


P | 


Nas PD S rouching the firſt,vsz. 

bu the bequeſt ofa Chat _ 
tell reall,or perſonall, 
which the Teſtator 
had in poſſeſſion, not- nt” 


| withſtanding that , if 
Wucſaid Teltator had by his Deed or 
ring, orburt by word in his death- 
bed, or before given theſe his goods, 
ad dyed before they had been taken, 

b berowhom they fo were given, might 

ave 
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x &2.7.&-Ma. have taken them; yet in this cake 
Py.316. 4 & pift by Will, neicher canthe LegatM 
$fo b _ viz. he to whom they are bequeathy 
9:7), 3% either rake them , or recover tha 
from the Executor , or a ſtranger 
king them, by any ſuite arthe La 
Of the ſecong, for that he hath no property in 
* Seece0f47. Yea, if the bequeſt be to himielte wi 
52s is made Execuror, be ic of Leaſe,Pla 
| * So reſolved Cattell, &c. They ſhall not veſtt 
| 24 711737-E- ſctclein him as Legatec , bur as Exe 
\ Supp 04. Cutor , untill expreſſe or implyiſ 
tr.Portman.s;, EleAion, but made to have and ti 
& Simes deft, the lame by way of Legacy. Andi 
Sce more of reaſon in both caſes, is this. viz. till 
thus, oo _ the law preferres debts, and the lip 
nt of hg risfation of them , before legacie 
Executor andties Executors alſo to that ru 
onely. and therefore will cransferre nothiy 
from, or out of the Executor, till ba 
having con{idered of the ſtare of wn 
debts robe paid, and goods our 
which the ſame are to be paid , {hi 
finde that fafely rhis or that” Jegad 
may take effe&, without making a 
defeC in payment of debts, or dray 
_ Inguponhim,and his owngoads,al 
danmage or lofle, asa V Vaſtery al 
thereupon ſhall affenc ta fach Legacit 


1U 


E £ 
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ehus now is the law raken, but here- 

ItWfore ſome opinion hath run other- 

File. viz. that he ro whom any be- 

Lefucſt was made of a thing knowne, 27:4.6.8. 

rnd cercaine , might take ic withour CO— | 

FP e ingle or | 
ny afſenc of the Executor , and that (44, oping 

When to the Executor himſelf, any ons mayallo 

Woods or chatrel,m1oveable or unmo« have runthat 

ble was bequeathed. In caſe there Ways butin 


ere otherwiſe ſufficient goods for —_ cals 


WarisfaQtion of debts, rhe ſame ſhould 4j;crs times 
nſtanely , upon the Teſtators dearth, argued, and 

| out any a&: or ele&ion by the then adjudged 
xecuror , be transferred into, and 5 before. 


mto him, in his owne right, as a Le- 
Wacie, and not remaine in him as Exe- 
Wucor. As for ſummes of money be- 
jeached, or fo much in Plate, or 
ings, it is evident that they nuſt be To bevoughs. 
nad by chedelivery of che Executor : 
amYchach the Legatec fuch an incereſt 
betore deliverie, as that dying before 
paymenc,it will goe to his Executors. 
aST take it, no ſuch ro whom any 
thing cercaine is given by Will ,- can 
make any gift or grant of ir, before ofthis 
the "* ecutor have aſſenred to his ha- (0c afice 
= f; Nor perhaps will the 7. Legacy, 
i Executors affent , after the grant thercabour. 
of have 
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have ſuchrelation, as to make ga 
the grant precedent; why ſo, yalhi 
more then an atturnement of 
Leafſee, which is alike afſent ro oi 
grant of another? And Dnereif by t 
out=lawry of the Legaree, beforet 
Executors affenr, this thing beque 
thed be forfeited, 

If wichour juſt cauſean Execun 
will refuſe to afſent, he is compellip 
ble by Law Spiricuall , or Court 
Conſcience, yer if Spirituall Co 
preſſe to doe , where is juſt cauleaſt 
ſay; a Prokabit, lyeth, wt Credo, 
ſince Executors ſtand liable to rec 
very of debrs againſt them by Couſifk 
mon Law. Tt is reaſon that Law 
able them to keep wherewich to pa 
And here yet note ſome feenung offflect 
polition in Law, for where befonſfſby 
greatdifference was ſhewed berwerllch 
a Deviſle or Bequeſt,andagift or aliolff b 

 nationexecured in ones lite time Yall 
the Lord Deyar reports it to be reſo 
ved, that where a Leaſe for yeenſi i 
was-niade upon condition, that tiff 

{ 


Lefſee ſhould nor Aljene in his lifi 


_ time, that yet a Bequeſt of rhis Kea 
by his VVill, was a breach of un} | 
Cct> 
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poohdition, as being an alienation in 
Jallis lite time. | * 

3. Of a diſcharge by VVill co a 
2 Uficbtor , ſome queſtion may be, whe- 


' Uſher co perfe& and make good this, fo 
ets the debtor may plead it in Barre, 
ueFhere be not requiſite , as inthe for- 
ner, an aſſent of the Executor. On 
She one fide, fince this giving is a for- 
Wiving , for he to whom it is be- 
meathed , cannor otherwiſe have ir, 
When by way of retainer, it may pro=« 
ciffibably be ſaid , that here needs no ftich 
aſſent of the Executors, as in the caſe 
here any thing isto be transferred, 
for here is rather an extinguiſhmenr, 
Wendan exoneration thena pallage ofa 
tattell by way of Donation ; On the 
other fide, ir is probable, that ir being 
but a Bequeſt,and ſoa Legacie, fince 
 debrs are in Law and Conſcience, ro 
6lf be farisfied before any Legacies, that 
of therefore the Executor having not 
© fufficient otherwiſe to ſatisfic his Te- 
iF ſators debrs, may ſuc for this debr, & 
ff refuſe ro ſuffer itro paſſe away asa Le- 
* gacie. And to this opinion doeI en- 
Cline, as beſt for Creditors; and fatif- 
kition of debts is by Law reſpeRed as 


The Office of 
an a&preatly concerning the Tek 
rors ſoule. But ſome will perhy 
make a contrary doubr,that althouy 
there be an affenc of the Executo 
to this diſcharge, yer it will n 
amount toa legal! releaſe, for that 
debc , ar leaſt, if itbe by ſpeciall 
Not ae eſſz,but Cannot be releaſed bur ; 4 Deede, at 
de beneeſſe. AaVVillisno Deede, for a Scale 


not neceſſary thereunto,though ith 
firand convenient; whereto I ginffe 
this anſwere, thata VVill, thoughi$ 
be nor properly and legally a Deeds 

for it may be good —_ withoulf 


aSeale, which is an effentiall pai 
of aDeede, yet hath ir the force an: 
effe& of a Deed : for as a Releaſe carif 
notbe made but by Deede, fo nf 
ther can an Eftate or Intcreſt, LDOUSIEST 
bur for yeeres in Tithes, AdvowſongÞ* 
Commons, Faires, and like rhings beg 
granted or afligned otherwiſe then by 
Deede : yetir is cleere, that ſucha 
ſatefor yeers in any of theſe may bt 
given by Will, as well as a Leaſe aff: 
Land, which proves a Will to hawP? 
the force and effe& of a Deede.. Þ 
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Of making a Debtor or Creditor, Exe« 
cutor, #nd firſt of the Debtor mad: 


Execnior. 


© Uppoſe wethen that A. and B. be» 
W ing made Executors, the Teſtaror 

as indebted ro A. rwenty pounds, .c.r.y.3r. 

{ B. was indebred to the Teſtaror _—_— 

yenty pounds, how doc things ſtand £9!.Panty & 

ſently upon dearth. Firlt,ic is cleer, ro Gi 2.30 
Fat the debr of B. co the Teſtator eng”, Ars | 
Wands in Law exrin@, this making of he ſhouldac- 
Sim Exccutor,being a releaſe in Law. count before 
fore lex Debtees rake heed of he Ordinary 


for it. 


Waking rheir debters Executors : 
nd ycrdoubtleſſe me thinkes ſuch a 
Sebter made Execuror, ſhould hold 
jWimſclfe reſtrained in- Conſcience, 
Somcaking benefit thereof, if (the Yeairfeme 
ache remitted ) there ſhall want ro ſa- _ —_ 2 
Wc cicher debe or Legacie of the the Law was ta- | 
acſtator : and I doubr whether a kenrobeas ſa 
purt of Conſcience may not juſtly pr4-3.E-4- 

{Forder ; rhe _ being per- | 
efWaps. ignorant- of this point in Law, : 
Mar this debr ſhould wr releaſed by = or 
Making the debror Executor. And 21.2.4.3.81. 
FFyhat is ſpoken of making the Dons 11.H.6.38. 

| Xecus | 
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Executor, generally the ſame is tylfſuin 
2.R-3.20,90 yuderſtood of making any one ofgxti 
Starkey & 22. Debtors Execuror , where there 
EPINgS” many joynr debtors:and ſoalſo whiutc 
many Exceutors be niade , and 3 
one of themis debtor to the Teſta 
for they cannor ſue withour makiifal 
him who is debtor , alſo a plain 
ibs which he cannot doe againſt him{date 
dr in The like Law touching ACtions}$c- 
treſpaſſe by all Treſpaſſe or account: Yer of old,whi 
againft the E- one made his Bayley one of his Buff 
xecutor, Who curors , together with A. and B, viſt 
was treſpaſlor. brought an ation of Account agaiMhi 
| the Bayley, in their two names olifÞd®a 
Juſtice Herk held the aftion if 
brought: This was in the begin 
3-E. 3-23: ofK. Edwardthe third bis time, þ 
6.H.4-3. the contrary hath been fince reſoln | 
8.z,4-3- Choke. ome alſo have held, that rhougikZ 
the life of this Executor , who wi 


21.H.7.3z, debtor, he could nor be Sued, yet 
20.E,417- Tterhis death,the ſurviving Executgpt 
might ſue his Executor: bur that cagf'5 


,. - an be, as[take it, for chart theaggm 
21.F-4+3-01. was utterly extin& by the makggt 


Plowa. can: 36 pm Executor, as if the Teſtator ſp 


 releaſeditto him; yea, rhougha* 
Plow:com-185 , Executor dyed before he did everigev 
| | mini” 
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vſicifter or prove the Will. And like 
{@xtinguiſhmenc of the debe , if the 
e(treditor marry with one of the Exe- | 
Fucors of the debror : yer was there xr. x, 4. £83. 
in ation of debt maintained temp, 84- 

Tr 4:5 ard 3. by the Husband afid W ife 
Seainſt the Husband, and orher Exe- 
iirors upon an obligation by the Te- | 
tor to the Wife , before her marti- 31. F.3. Fitz, 
ze, Bur ifa debtor rake Adminiſtra- £.52- 
hfion of the goods of his Creditor, this 
© thinkes (ſhould not diſcharge him, 
Wot thac his debr ſhould ſtand as aſſets 
ut bis hand becauſe the jnteſtate did 
Wo a& to free him fromhe deb, 


ill hb; Debtor or Creditor made Execntor. 


| His making of the Debtee Exe- 

If cutor,and fo the patty who both. | 
Would pay and be payed, the debr gi- py, coma; 
Weth him clearely power to pay hitn« By all the Jud- 
ie before any other , if his debt be 5 but Brooke 
JW Specialty or upon Record. Nay, CH Juſtice, 
Witte have held that fo much of the + ou 

| hods of the Teſtaror ſhall be altered gots be of 
Iproperry out of the Exectitor, 48 * revue,” 
Weertor, inro him as Creditor, but which ſhall _ 

| ow that cant be, I cannot fee : For be ſo altered; 

- D whether 
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| whether ſhall ir be ſarisfiedour offi 
See P — Leaſe and Charrells reall or perſondſ;, 
gy ny = whether our of the Corne in | 
tweity pound Barnes, Carre!l tn the fields, Plaredflf: 
eivente the E- Houſhold(tuffe , this till ſome elelg; 
XCCutor, on made by this Debtee Executo 
| cannot be knowne, nor ſhall be efky, 
ed by any operation of Law , prevaſſh 
ting the Executors ele&ion, in taki 
his fatisfatiun , where and how} 
will. Forcertainly, as an Execut 
hath ele&ion to pay which Credit 
Or ifthegcods he will firſt, ſo hath he ele&ion rop 
amount in all and fatisfie himſelte by what part 
to no more the Teſtators goods he will,: yer pe 
then this debt. þ,.s if there be ready money int 
Executors hands, there ſhall be an yh 
teration of the property of ſo nudſ 
thereof. as was owing by the Telſtar 
to the Execucor. And if. there conf, 
not. to the hands of ſuch Executaiſi 
_  ſufficientto pay himſelfe, he may ha 
See Plow. come an Ation of debt. againſt the ot 
x85. 13.9.8. Executor, orthe Heire, as by lou 
= Raga Os hath been conceived: yer let ic be willhyi 
10.4175, adviſcdof, whether, ifhe doe admitfſho 
21.E,4.3, Ffteratall, and ſpecially, if he pay huſh 
| ſelfe any parc, he have nor thera -* 


| barred or difabled his Suit for th: 


7 
#" 2 
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(@Elue. Bur if he refuſe to Adminiſter pj,pg, 184.6. | 
nai all, it were very unreaſonable that &-185.þ.Heis 


hc ſhould nor be able co ſue the other yo? — Ge | 
0 - canno "= 
Exccutors , for ſo a Dcbtor might by Ge his bk 


<Ufubrilry make his Crediror an Exe- 
tcutor with orhers , and take a courſe 
Mthar his g-ods ſhould come only intg 
VMthe hands of thoſe others, ſo as the 
WDecbtor could not pay himſfelfe; and 
onſequenrly , if he could nor ſue the 
ther Execurors , he ſhould thus be 
ripped of his debt by a ſleight. Qre- 
; ifhe may bring the Attion inthe 
tame of the other Executors, only the 
ill bing proved in his name, as 
rell as in the names of the reſt: or 
yherher che Aion ſhall be brought 
un his name alſo , and then he be 2.7.4.2 5; 
Wevered at his owne prayer. But Ho may fije 
Wozinſt the Heire there 1s none ta *e Heire, if 
Woyne with him , and him may he oi. be 
ue , if he havenot Adminiftred as þ,,. —_— 
WExecuror ; this admitted , that the cient goods as 
Wond exrend to the Heire , which Executor, 
ithour expreſſe wortlsir doth 


s ” 


we, thongh for the Executorit be 
Puerwile. 

F Thus having conſidered of the 
Ware of rhings before and wichour as 
of | D 2 ny 


The Office of 
ny Will proved, or other a& done bi 
Exccutors : we ſhould now comet; 
the point of proof, but rwo thingspaſ* 
tinentto it,are in Order precedent, © 
u 


[, 
® — "4 


CHAP. IIL 


1. What maybe done by or to an Fj. 
ecutor before proving of the will. 

3, Of Refuſall, and the things inc 
dent thereunto. 


Before probate , what may be done by x 
to Executors. 


Mat S to this it iscleare,thy 
& before proving off 
Will by the Execayy 
tor, he may ſeife all 
take into his hand 
any of the goods} 
the Teftator, yea enter intothe houl 
of the Heire, if not locked, ſotod 
and to take the ſpecialities of dev ©. 
and generally he may doe all thingy x: 


which to the Office of an Executo 


z.4 


83 EXECUTOR- 2 
inerh ( ly bringing of *n 
 Scrcainerh ( excepr only bringing o £ waa 
: ions and ns whey of Suites ) rae Fh is 
emay pay debrs,receive dcbts,make They cannot 
cquitrances and Releaſes of debts fucrillthey | 
"| Wac tothe Teſtaror, and take Leaſes Havc the W! 
. . under the ſcale 
For acquitrances of debrs owing by the _-10. 0) airary- | 
ST cltaror: Yea,it before ſuch proving | 
{he day incur for paiment,upon bond 
de by or to the Teſtator, payment 
muſt be made to or by this Executor, 
nough no Will be proved upon like 
pan of forteiture,as ifthe Will were 
| _ Alſo an Executor may be= 
Fore Probate, (ell or give away any of 
thegoods or Chattells of rhe Teſta- 
tor. And whereas the afſent of an Ex- 
Pecutor, is neceffary ro the ſerling and 
Execution of a Legacy, as beforc hath 
Fbeen ſhewed. So as if one give me 
bis whice Horſe , or black Cow, by 
'| Wil,or any other well known tHing, 
FI cannot after his death rake it, 
E tough T come where itis, bur am 
J puniſhable by a&ion of rreſpaſle, ar 
7 the Executors ſuite, if he doe not af- 
ſent;yer an Executor beforerthe Will 
J proved, may givethisafſent, andit 
J will ſtand good, Yea, although he 
J Ge after any of theſe ats done, the 
D 3 Will 
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Will being never proved by him 
yer doe theſe Ads fo done, ſtand firny 

and good, as I take it. Yet (as Tfind 
an Executor, making his Will, and 
dying before he had proved the Wil 

b - efthe Teftator; his Execuror may 
23 &23. Eliz, nor prove both the Wils, andſobi 

FE 23-372» come Executor to both the Teſts 
| tors. Bur in caſe the goods were,af 
fer debts paid, bequeathed ro the Ex 

ecutor , his Executor may take Ad 

miniſtration of the firſt Teſtaton 

goods, With the Will annexcd, asb; 

Door Drury,was in the late Queens 

time declarcd to be the Law & courk 

of the Caurrt ſpirituall,ro which cre 

dit was given by the Judges of ou 

Law, andthe Court of 8:ar-Cham 

ber : for though the Book doe nd 

mention it to have beene in Star 

Chamber, it is elſe where ſo reported; 

Yea an Executor, for goods of the 

Teftator taken from him , or atrs 

Dygjn Plo Wo paſſe done uponthe Leaſe Land or 
281. Caſeos 2 Diſtrayning , or Impounding «&f 
| Greysbrooke & goods or Catrell , may mainraine be 

Fox, tore the Will be proved, Aions of 

j treſpaſſe , or replevin or detinue, fot 
theſe ations ariſe upon the Executors 
owl 


a8 EXECUTOR. | 
own poſſeſſion. Bur before the pro» 


"ME ving ofa Will, an Executor cannor 
WW maintaine a ſuire or ation of debt or 


ES the like. And thereaſonis, for that 


8 therein he muſt ſhew forth the Will 


1, proved, under the ſeal of the Ordina. 
-} ry. And fo,as I take ir,muſtir be,it he 


; bringany a&ion fortreſpaſſe done,or 


be. 4 0 Roo RIS 16 — =  }_ 0 — FI- n= 4 


goods taken in the teſtators life time, 
(os the Teſtator himſelf was inticu- ,, pv. Dy 
ledtothe a&ion,& it grows not upon x 35.4. "= 
the Executors poſſeſſion. I find char an 
Executorgranting the next avoidance 

of a Church which co him came from 

the Teſtartorz the Grantee maintai- 

neda Quare impedit,without ſhewing 

= = Will : oF Executor 

inſelf might ſo have done, as ofhis x, . 

own poſſeſſion before the Will pro- 2761 u” 
ved, and ſo without ſhewing ir under 

the ſeale of the Spiricuall Court, as 

well as ations of Treſpaſſe, or Repl:- 

vin,for goods taken after the death of 

the Teſtator : yet in the Principall 

caſe of Greysbrooke and Foxe , which 

wasan aQtion cf Detinwe by the Exe- Plow.com,z75, 
cutor, for goods taken or detained *: 
afterthe Teſtators death, the Plan- 
tiffe did ſhew forth che Will proved-' 
" D 4 But 
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But that proves noz any neceſli 
thereof , or that if the Will hadny 
been proved , ir conld be no hurry 
ſhew ic forth, ſo upon his ewn car 
tract for theTeſtators goods: As if th 
Executor ſc]l Catrell or other goa 
of the Teſtator, before the Will prc 
ved, he may for the —_ 
maintaine an aCtion of debr,betorety 
have proved any Will : and n thi 
and the ation of Treſpaſſe, thereii 
no neceſlicy of naming him Executor 
Alfo on ttother fide, an Executc 
may well cnough be ſued for debts of 


0, 


ed 
nl 
ic 
ll 1 


L 


ne 


the Teſtator, before rhe Will be prof 


yed ; for he may not by his own A& 


of delaying rhe Prebate of the Willi 
__ Snits, except he will refuſeFit 


in due manner,thart ſo Adminiſtration 


being granted, there may be ſome bo- 
dy ſuable by rhe Teſtators Credb 


tors, for debrs by him owing. And 


the uſuall plea of the Defendant, to 
eſtrange himſelf from che Teſtament , i 
19 tO ſay that he neither isExecutor, 


nor hath Adminiſtred as Executor, 


So as ifhe either be Execuror De jan 


or De fatto, by his own a&t of Adminj- 
ef] 


ſtring, ir ſufficeth, 


4 ESECUTOR. 


Ofrefuſall to prove the Will and there. 
in of Adminiſtration , farecludgng 


refuſal. 


Ow touching this other poine, GL 
fir to be thought of, before we 
xddle with the Probate, viz, Refu- 
ll ro prove, we will thereabour 
Wonſider theſe ſeverall parts, vis, 
Ficſt how, and in what manner refu» 
ill may, or muſt be. Secondly, in 
dat Caſes, or in reſpe& of whar a&s 
Snenamed Execuror hath loſt or de 
mined his cle&ion of refuſall or 
ptance. Thirdly , of whar effe& 
d operation the refuſall is , waat 
ifference , where all the Executors 
fuſe, and where bur ſome or one of 
em. Fourcthly, what relation ir 


=_— >> 3 


Now couching the firſt ; the Ordi- 8-7-14+ 
ary,before contmitting Adminiftra- 
n,where a Wall is made, and Ex- 9. F4.4-47- 
cutors named, if he know of it, muſt 3-7-4: 
nd our Proces againſt the Execu- 
ors, to come inand proveit, andif 
Siey doe not come,they are to be ex= 
ommunicare ; bur if they doe _ 


py hy” - re Fax Mm 7 - 


Plow.com 231 .- 


58 


9.Ed. 4+33- 
Sec Plow. 
134.« If 

2 Debree ma 
Exeoutor,fue 
the Ordinary 
for the debt 3 
this amounts 
toa refuſall of 


The Office of © 

if they nor any of chem will proy 

reaſon of ſuch refuſall , rhe Ordin, 
may commit Adminiſtration ; þ 
haps alſo they may be appointed 

ECutors at a time furure,and not py 
ſently. Now refuſall cannot bei; 
bally, or by word , bur ic mulſtbel 
ſom&'af'emret or recorded ini 
Spirituall Court, and thereforem 


be done before ſome Judge Spiril;, 


all.,and not before Neighbours int 


the Executor='CGuntry; for that is nor effec 


ſhip. 


Yer Sir Ralph Rowlet ,- making t 
Lord Keeper Bacon, ' Catlin Chit 
Juſtice, and the Maſter of che Rok 


Executors, they wrote a Letter 
-the Ordinary,that they could not 


tend the Executorſhip, and rherek 
wiſhed him to commit Adminiftralte 
on,whodid ſo; making every of thn 
Refufall , and this was held goofle 


* So asa Leaſe being by that willk 


queathed ro Catlin, andhe after th | 


_ refufall entring and aſſigning it! 


M.28026.El1, 
Inter B rookes "Lb 
Cart. Bayome 


one, and the Adminiſtrator aflig ninſn 
it ro another , it came in queſtion bi 


eween them whether had beſt rightHhj 


and Judgement was given for rhe 


ſignee of the Adminiſtrator againfh 


Cath 


8 EXECUTOR. Ty 
#hns allignee, whereas, if the refu- = 
| had been void , Catlin had conti- 
ed Executor, and ſo his title had 
en better. Firſt, in caſe rhe Ordi- 
ary himſ<lt be made Executor, there g.£4.4.33.The 
ve th che Bouke, he may refuſe before book cal s him 
s Commiſſary ; and ſo was it there Cardinall of 
eaded for the Arch-Biſhop of Can- Canterbury. 
S:/ry, who was made Executor to 
Wir V/:[iam Oldballe. | 


bat ſhall be ſach 2 medling or Admini- 
_ ſtring by an Exccutor, that he cannot 


refuſe after. 


TA Stotheſecond, where an Exe- 
cutor hath Adminiſtred he can- HY d.4-47-Sth 
ing Landas E- 
t afterwards refuſe, becauſe he hath .,.- et 
Wircady accepted ofthe Executorſhip, min. 
Jnd ſo derermined his ele&ion : ar Dyer in Caſe of 
Felt the Ordinary ought not to ac COD po 
Spc of ſuch refuſall, bur ſhould com- 4-1 —— 
ell him to rake upon him the Exe- © 
torſhip, as the Law was taken both 
atherime of Fd. 4. and of Queen E- 
abeth : Yer if the Ordinary doe ad- #r 
Vit one to refuſe, notwithſtand ing Paſ7. Elin, 
"Mat he have Adminiſtred; this ſtand» 
th good, as it ſeemerh , ras d 
| y 
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: by the Judges in the time of Hh, 
eas: 2 ha ru Executor commanc 
one to take goods of the Teſtatorof 
of the hands of I. $, who did acalif;; 
dingly ; and afterward the Execu 
refuſed before the Ordinary, and 
miniſtration was committed to iff 
id I. S, who brought anaGton 
treſpaſſe = the party (© taki 
the goods from him ; and theret 
refuſall and committing adminiſt 
tion were admitted to be good : 
perhaps Fattum Valet non, fiers 
dcbuit. And it well may be thatt 
Ordinary did not know of the Exel 
tors ſuch intermedling, ar the th 
when he did admir of his reful.; 
Aﬀer Refuſall , and Adminiſtrai 
committed,the Executor cannot gli, 
backe to provethe Will, and aſlulh 
the Executorſhip : bur if only upp. 
the Executors making default 
come in upon Proces, to prove ti, 
Will, the Adminiſtration be comm 
red,here the Executor may yet at a, 
time after come and prove 
Will, and ſo undoe the Adminiſtra 
on: as was inthe late Queenes tiny 
reſolved, between Bak and Bi; 


Mich. 27.28, 
El 


#9 EXECUTOR, 6: <& 
But whar if after refaſall it ſha] ap” bs 
reto the Ordinary, that the Exe- 
wor had adminiſtred before his re* 
""W82ll, ſo as had it been then knownes 
1 ſe Ordinary ſhonld not have admit- 
Wd him torefufe. Wherher now may 
Erevoke his adminiſtration ( for it 3oxes Caſe, in 
'Mrevokeable ) payne the Exe- a 4. be- 
' Weor to proceed to proving of the 7g =xccutor 
Will. ph ſurely mr take be may, O—— 
\ @r that the Executor by Admins, ,Q y -ove-the: . 
'Fring had derermined his ele&ion Will. s. tooke 
daccepted the office of Executor- Adminiſtrati- 
ip ; now he cannor both acceprand Oy 
* fuſe: Befides , we know hat Cre- dee 
-MMcrs may maintaine their SuitES a= matter ſupray 
inſt him, having once Adminiftred: and helda 
"Wc Common Plea to free himſelfe, good plea, and 
J=d fhew rhar he isnor the party fu- Ve —_— 
Ft for the Teſtators debc, being Juſt Dothoride 
tat he neither 1s Executor , nor ever 4 0x0n. in <- 
Wd Adminiſter as Executor , where- ftat.2.Car-rog- 
Tre he having adminiftred, it will be 
dund againſt him, Now it is nos 
dngruous , that in the Spiritnall 
Fourethere ſhould be no Execuror, 
id yerin the Conrts of Yeſtminſter 
Fire ſhould be an Executor. Bar 
Facethis Poim of Adminiftring is fo 
! mate- 
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ruateriall to the Point of being af; * 
ted,ornot admitted to refuſe; wej - 
277 = : R "ar 
-2bere conſider in this place, brig, | 
_ What ſhall be fald ro bean Adn CE 
@ firationby an Executor, derermit & 
his ele&ion,and diſabling his refulſ*: 
and what not. 1, Somhe will of- 
haps conceive,that the a& of thel;- 
cutor in the fore-mentioned 

| Where he only commanded 7.8, - 
take goods of the Teſtarors ourh- 

| ſtrangers hands,was no Adminiſi 
on: and ic is true , that in that Bode 
it is paſſedin filence, andnot exprf—- 
faid ro bean Adminiſtration. BE 
But*the Lord Dyer in the Cal,. 
. Greisbrooke and Foxe, ſpeaking oft 
Caſe, faith expreſl; , thatthe Onff| 
nary might there have rejefted ©, 
Executors refuſall; for ich he, whi,, 
 , + the Executorhad once intermedly;. 
420.E4.4.17.& he-ſhould not have been ſuffered I 
2I.E.4.,5. refule ; fs as he dorh clearely adn; 
that to have been an Adminiſtration; 

And elſe-where ir is held, that] 


Executor take goods of the Teſtata; 
and convert them to his own uſe ; 
21.E4d. <+Fo is an Adminiſtration : ye ifh R 1; . 


'* ; : ; 1 : : {of | 2 


0! 
[S 
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ap EXECUTOR, 
, withour converting of them : 
he Wife rake more apparel] ofher 
"Wc than is neceffary, this is an Ad- 
| Mration, as the Booke adwits; bur 


R 7 the affent or delivery ofthe Exe- woe. 


For, it is not. More clearly, If o 
; eicher pay debts of the Teſtator, r.E;z.Dy.166. 
Wrecetve de x brs, or make acquittan- ly: ws. Excc. 


orthem,or demand the Teſtarors, 97 OY 

rs as Fxecutor ; or give away #949 

xd which were the Teſtators , or 2648.78 
Wiier money of the. Te ators for 

s about proving the \) 

eare full and clegre:: 


ras ExXecutor, BugGair 


Fe: on[y lay ou his owng. nb 20.H7. Kebw. © 
his is no Adminiftration; fo faith 93 63 
” wick.if he pay debrs with his own. 


ny, and if he doe it about the Fu- 
ralls. Bur ſome difference nay be 
F'vcene Atts done by one, named 
Fcucor, andby a ſtranger , viz. to 
Tk him an Executor of his owne 
. Wor: ng, whereof we ſhall ſpeak afr 
Pio this place. TT.one being ſucc 
Executor, takeit upon him and- 21.Ed 4.5. 


din Barre as an Executor, this is 29-2-7-f-5-4. 


! f —————_—_Gn—_—_——— 4.1 
J (dininiſtration. Per 


The Office of 
Of the force and effect of refuſal, al 


Sto the third Point, vis, i. 

force or effect of refuſall. Fids 
it-is cleere, that if there be bur of; 
Executor, and he doe refuſe,or bei, 
many, if they doe all refuſe,then is 


party dead Inteſtate, and Adminiſyh 
tion is to be commrered with the VM... 


annexed, as 15 before ſaid;nor canaÞ 
after meddle as Executors. But 
caſe there be divers Executors, iz. r 
Z. and C. and . only refuſeth, 
cooke,;b.5.f48 the Will ts proved by the others, tha 
Cont. 18, Ez. A, eominteth an Executor; notwitl 
Bre.$37. ſtanding his refuſall, fo as he ſtill ih; 


releaſe debts of rhe Teſtator ; he. . 


22-Ed.3.19, 


15.Ed.3Exe8 releaſed to him; yea if Suite berol 

had, by, or againſt the Executors, 
4rEd.3/4.22. ſhall notbein the name of B. andy. 
21.Ed.4fot-24. only; but A. alio muft be named aq; 


debrs owing by the Teſtator nay ſh, | 


 Platntiffe,or Defendanr,cHe the Ally, 
on may be overthrowne. - Fot ſh, 


Will being proved, all che Executthy 
therein named fiand and condliiy 
Executors ; notwith&anding aty'G- 
rheir refufall, as it was reſolved in, 
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ater end of rhe late Queens time, ac* | 
xding to divers former reſolutions, 
nd cherefore this Executor which 
Wath refuſed , way afterwards Admi- 
Wiſer at his pleaſure, and intermeddle 
Wich the goods, as well as the others: = 
Wckich Zrooke Chicke. Juſtice, after 42.2}; cog.f 
Te death of his Companion , he can- 36.37-' 
Sc ſo doe, bur then the Executor of 
Wm who proved, is onely to Adming- 

r, Duodnonex Lex, There may! 4 & 5.7h.& 


ſome difference betweene Sureg: Ha-Dy. 16g. 
E.6. contra. 


Executors, and Sutes againſt Exe- Sd 
ors; for when themſelves ſue, they T4 
Bing privic to the Will, and having © 24 
Cuſtody of it, miſt | bring their #- 
tion in the name of-all the Execu= 

Ws, according to the Will ; bur hee 

Wt is co bring an Aion againſt. 

Wn, need nor perhaps take notice of 
SteExecutors, than thoſe that have 

"Srvcd the Will, or otherwiſe doe 
Mniniſter : for itis no good plea for 

*Saſlves in an Aion againſtthem, 

ly there is another Executor, 

"Whour ſaying alſo that he hath Ad- 

iſtred ; as it ſeemeth by divers 

Wokes, Nay one Booke in the time 

kry $, goeth further, viz, thar if 
4% FE, Sute 


6 / 33.H.6.38.4. 
/  C08.9.37.6. 
J2-+ H.6.25. 
37-H.8.1 L oÞ. 
tot am curjan. 


9-K.4.33- 
Co.9.f6 ol. 36s 


The Office of 


Sute be brought againſt all, yeton 


them not intermedling with the py 
ving of the Wiil, may pleade that] 
was never Execurtor, nor Adminiftt 


as Executor. By thisit ſhould ſen 
that Executors refuſing ( I meane 
of them, ſo asno Will is proved)th 
10an Aﬀion againſt them, may | 
that they were never Executors; 


me rhinkes they ſhould not ſo pleali 


but ſhew the ſpeciall macrer, as if 


done in the time of Edward: 
Fourth. 

As for Relation, I will forbear 
ſpeake,till I come to proving,fort 
Probate and Refuſal Rand in 
fame ſtate, as touching Relation, 
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FHARER OED: 


CHAP. ILIL. 
Of proving ef Wills. 


VA Ow let us ſee touching 
Id J , the Probate of Wills, 
MexNE= what is confiderable;zand 

Welt therein of theſe three 


r foure parts ; 


1. Where , and before whom,and how 
the proofe mgſt be. 

2» What ſha!l be Bona notabilia , to 
title to Probate. 

3» What force or validity , either @ 

' right, or erroneous Probate hath. 

4. What relation either Probate or 
Refuſal bath, 


LARA S touching the firſt point, V2. 

How, and where, and before 

gm Wills are to be proved, briefly 

f The proving is in the Spirituall 

Four : yet in ſome Manors EP 
"Y | | Cri 

E oy, | Grip 


vw The Office of 
ſcription , Wills are to be proved! 
forethe Steward , though no Lai 
thereby paſſe, as appeares by din 
RY FRET. Bookes : _ in = Manor 

2.443.394 Afaunsfidd is this Preſcription ; a1 

Celib.ofol43+ in gs , whereof Tremdil was fo 
ward in King Richard the Third 
time, as he declared, And the ikea 
may tell of my owne: knowledgfi 
touching the Manors of Cowley ffi 
C{ 2verſham in the County of Oxjaif 
where I have kept the Courts for i 
Lord Vicount Wallmg ford, and tot 
It in preſent and frequent uſe. 
it is aid bythe Judges, in the time 
King Herry 7. that this proving 
Wills in the Courr Spiritual], is! 
ancient but of latter rume, Yeailn, 
acknowledged by Linwood the Deal 
of the Arches, that ic percaines oith 
ro the Spirituall Court of Commſey 
right; nor is ſo in uſe in other Kine * 
domes. The reaſon why the Law Po 

Plow.Cam:79. England hath herein given way tolfþ0d 
Ordinary , and Court SpiFicuall, Tt 
ſaid by #/alſþ in Greisbrooke and Faff® C 
Caſe, to be the pietie and integif 
which is preſumed to be in thokÞ* 
that FunCtion,having charge offough0n 
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d\Wodeed they are, as it ſeems co me, 
aWxccucors of the New Teſtament, or 
lat Will and Teſtament of Feſins 
r rift; whereby great Legacies and 
is are given to men, and by Paſtors 
be diſpenſed and diſtributed : of 
ich diſtributers, it is required, as 
keſWaint P ar! faicth , T hat they be formd 1 Cor.g.2, 
d8thjul, And happy are they who 
ich him can pleade, Plene Adminj- As 20.27. 
inffravit,viz. that they havefully Ad- 
Winifred, as he did; much depending 
uÞcreupon , iz. Gods honour, the 
ng, profperitie, and ſafety of the 
xFountry the Pierie, Juſtice, Conſci- 
p ice, Contentation and Salvation of 
mien, Asfor Wills proved in Loz- 
rv, and Oxford, before the Major, 
Wat is only in reſpe& ofthe Burgages 
Within thoſe places devifable, bur 
nÞcy were tu be proved alſo before 
ie Ordinaries, in reſpe& of the 
r Fpods, and there onely where no 
nds bequeathed. 
The proving then is to be before 
General], Parcicular, or Speci- __ 

L ByGenerall, I meane the Ae- fs go 
ePolitene or Arcb-biſhip , before yh in —_ 
om it js to bee proved; In caſe and Yorke. 

2 E 3 the 


: 
| 


| 


Cax01 92,930 
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the Teſtator have goods valuabl 


called Bona Natabilia in divers 
ceſſes, whereof he 1s Superior, 


Of Bona Notabilta. 
7 Hat ſball be ſaid tro be 


Notabilia, 18 confiderable, i 


thereabour hath been much diverſe 


of opinion: Some holding , char thilf 
mult be of forty ſhillings value ; ſoo 
five pound, ſome tenne pound, y 

ſome, that the value of a periny lf 


ficeth ro draw it to the Archbiſ; 
from the particular Biſhop. 


that difference of opinion I concayſe 


to be now cleared, by a Canonn 
in the firſt yeare of his Majeſi 


Reigne,at aConvocation held,wha 


by it 1s eſtabliſhed , that five pou 
ſhall be the \umme , or value of B 


Notabilisz yet therein 1s this ProviffG 
chat where by Compoſicion or (0 
ſome in any Dioceſſes Bona Notabilf® 


are rated at any greater ſumme; 


ſame ſhall conrinuenor altered. I 


likewiſe chereby provided, thatif" 
ny man dye in 7tinere,z4z. in his joulf 
vey or travell, the goods which 


16 


then hath abour him , ſhall nor cal 


j! +:1 
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S:Adminiſtra:ion ſhall be commit=« 
Wed, or the Will proved betore the 


fetrepolitane. 
Having confidered of the value : 
ow another Point obſervable, is, 


hat things ſhall be ſaid ro be Bows 


 (otabili2, And as to that,debrs ow= 


Me tothe Teſtator are Bona Notabilia, 


well as goods in poſſeſſion ; their 


onÞplue being anſwerable ; yer Tthink, 


the Penal ſumme of the Bond be but 


e pound for payment of a leſſe 
m, although the Bond be forfeited; 


ct in che SpirituallCourrc, where re- 
"cc to Conſcience ſuppreſſerh the 


yoring of Exccutors ; this will 


(ot be taken ro be Bona Notabiliz,uiz. 


{live pound value, although in Law 
We whol perza/lſumme be a duty. Bur 


the debr be five pound or more, 


tough it be deſperate or due from 


eKing, againſt whom no Suite can 


5 but only by petirion;yer will this 


I 
if 


) 


hc 
gs being debtor, I find debated in 


j! *i1 


andfor , and as Bona Notabilia, as I 
ae it in the Court Spiricuall: 
hereabour T can but conjeQture fince 
& Rules of our Law determine it 
And this poinc rouching the 


E 4 the 
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the late Queenes time, but not reſ, 
ved, ſo farre as I finde : bur there 
pban at the barre urged , that nod: 
ſhould be Bona Notabilsa; and ifi 
ſhould, yer nor ſuch, for which non 
medy by Sute, as inthat Caſe, thi 
Goods conſi- Queen being debror. Yet afurth 
derable or con- Qyeſtion Locall, is touching th 
IPICUOUS, debrs, or things in aftioy, in place 
Dioceſſe, they ſhall be faid ro be 
Bona Netabilia, viz. whether int 
place where the debtors be,or whe 
rhe Obligation, or other Specialtiſe 
be. Andasrto this,the Law hath be 
raken, that becauſe the perſons oft 
debrors be moveable, paſſant, a 
tranſitory therefore theſe debts ſhy 
be ſaid robe, and to make Bona Ni 
bslia ; where the Bonds, or other $ 
 _.. Cialties be, and nor where the debtc 
 \#Inhabit and dwell : and fo was itnſu 
long ſince conceived by Juſtice Wa 
fly, and Juftice Beaumont in one Praiſ 
2 35. Eliz. 4, 99495 Cale,no other contradicting 
Comu. Da. Vide Herein therefore many are miſtakyſ 
13-14. Eliz. who only in reſpe& that the perk 
Dy«395e of the debtors doe dwell in forral 
Dioceſſes, other then the places (oj 
the death of the Teſtator , or whelif® 
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other goods were, doetake Ad- 
MEniftration in the prerogative Courr, 
Wough the Speciaſties remained 
Where rhe party dyed, or his gouds 
Widne were. Bur incaſe the debts 
& only by Contratt without Speci- 
Wy, chen indeed chey are ro be eſtee- 

d Bona Notabilia,there, and in thar 
ce, where the debtor is; as the ſaid 
dges well conceived the difference. 
tincaſe Land be given to Execu- 
s, for payment of Debes or Lega- 
,this ſhall not be Bona Notalilia, 
[rake it, though ir be Aﬀſers, 


Of the validity, and invalidity of 
Probates, 


A Scothethrid pointe, we will firſt 
ſee of what validity and erront- 
s proofe is,and thereabout we ſhall 

is difference : admitring that gt — 
h not Benz Notabilia in divers 
WioEfſes, fo as of right, the proving 
the Will appercainerh nor to the 
afetropoiitane, and yer the Will is pro- 
infſed before him; this is not meerly 
byd, bur ſtands in force, ti]l it be re. 
mcrſed by ſome ſenrence upon ap- 
| peale 


AD 


The Office of 

peale, as was reſolved between Vl 
and Feoffryes, in the late Queens tinſhri 
Baron the other ſ1de,in Caſe one halflke 
Bona Notabilia in divers Dioceſſes, Gin 
afPeculiar Dioceſſe,8& yer the Will&ro 

roved before the Particular Biſhylhed 
within whoſe Diocefle part of 
goods are; this is meerly and utt 
voyd, without any reverſal]. Sod 
of proving in ſome Peculiar. And, 1 
Caſe one have Bona Notabzlia, bothihe © 
the Dioceſle of Canterbury , and ini 
Dioceſſe of Yorke ; the Will nuſt\Wro 
proved, cither before both 22etropiifnce 
ftanes, if within each of their jurWlai 
dicions there be Bona Notalila N 
divers Dioceſfles, or elſe,as I rakeilhd: 
if there be not in any of the plaaſfty 
then before the particular Biſhopiſhel 
thoſe ſeverall Dioceſſes where tlie 
goods are, Or if within the 0 


.*4 Jurifdiftion etrop;litane , the Ty 


ror had goods in divers Dioceſlg 
inth'other, buc in one Dioceſſe th 
inthe une place is the Will ro be pris, 
ved before the Archbiſhop , and ini 


other place before the Particular ſu 


ſhop, as I conceive. And ſo allo 


peculiarjuriſdiftions. Acdig or 
js | 


. 48 EXECUTOR, 
$ Archdeacons havepeculiar, or 
riſdiftion ordinarv, and power to 
te Probates of Wils, and Grant Ad- 
niſtrations. Bur where any like 
ror or miſproving 18 in theſe re- 
&s,ir is caule of reverſall or of nul> 
Wy, according to the former diffe- 
Wace; fo alſo, if there be falſhood in 
Wroofe, were it Communi forma , thar 
, without witneſſes, yet nay itin 
c Spirituall Court be undone , if ei- 
er difproofe can be made , or 
roofe of revocation of that Will 
ce made, or of the making of 
latter. 
TY Now, yer adnutcting the Will crue 
drighr, and alfo rightly proved; 
Wt us yet ſee the force and itrength of 
&Proofe, or Will ſo proved, Ir 
ing under the Seale of the Ordina- 
W,cannot be denied, {ayrh one book, 
wit, whether this ſhewed forth, be 9 Ed.4.47. 
Villproved or nor, no, though the 22 E4-4.50. 
fe be bur indorſed on the back, ** IEG. 52. 
"W:z.chac it is ſo proved, ſaith the book, 
t notwithſtanding the Defendant 
W ſued, may deny thar the Plantiffe is 
Wxecutor, as nct bcing concluded 
Wor cſtopped by the Probate, foro _ 
An 


75 The Office of 
And the reaſon is, becauſe they, 
of the Ordinary is but matter in 
and not matter of Record ; no 
oo og the ſentences of divorce, and helifiſt 
44 £©.3-32+ inthe Spirituall Court, Judgenia 
I9. 4/P.2* * or martersof Record » a9 hath bel 
often held. 


Of the Relation of Prohate 
and a Refuſwll. 


S for this laſt Point , both 
Proving, andthe Refufallf 
have their Relation ro the death 
the Teſtator,as I take it to divers; 
Plow.C017-281, poſes, So as the Proving, faithi 
4 283, Lord Dyer expreſly , and confident 
in Greysbrooke, and Foxes Caſc,andi 
reſoJution alſo ofthe Caſe prove 
For there Adminiſtration being ca 
mirted before any Will proved ort 
tified to the Ordinary , as it ſhot 
ſeem, the Adminiſtrator ſold ſon 
the goodsto T. S. and aftertheFEi 
curors proving the Will, brought 
Attion of Detinwe, for thoſe goods 
gainſt T. S. who pleaded this Admin 
ſtration and ſale, and thereupon fu 
Executor demurred, and Judgemalf 


838 EXECUTOR. 


S2given for him, as having by the 
wing of rhe Will, diſproved the 
Mdminiſtration ab z#itiogbur it is true 
Wat judgement was given onely by 
Wo Judges; one being abſent; and 
other diflenting in opinion yer Þ 
ink it was right , and according to 
w; andthe Refuſall ſhall bave the 
erelation ; elſe could not the Ad- 
iniſtration relate ro the death ofthe | ,, ... , 

: .622.'5. 
teſtare,as it doth to ſome purpoſes, ,E.4.33.47. 
preſſed in divers bookes, viz. ro Not to make 
Mrcan Altion of Trefpaſſe for goods gooda Releaſe | 

ken before Adniiniſtration commit- p- , _ 
Wd andto have a rent growing paya» 616 8. 
inthar meane time, &c.  2MaDy. 110, 


What Fees to be paid upon 

Probate or for Copies 
of Wils,or Inven=- 

fories. 


Per. Stat. 21. Hen. 8. Cap. 5. 


SF here the goods ſ onely fix pence fo 
amaunt not above? the Scriber. 


WJ five pond, : [1 


2, Where 


- The Office of 
to 


2. # heve they be above | two * fixed 
five pound but undery, the B.B, twilif d 
forty pound. d. ts the $; ne 

in 

2wo 3, fix 4,10 the pal 

3. Where above ty-0 +, ſix9 to the SeffÞ% 

7 y pownd,to Jor,1 9. for each ten| Tt 
taken but Yof ten inches long « de 
| Scribes choyce. 


Heſe Summs are to ſarisfie, bifſety 
for Pr.ving,Regiltring,Seali Fi 
W ricing, Praifing , making of Ina \ 
tories, giving Acquitrances , Fit | 
and all other rhings concerning tht | 
ſame. Joi 
Where Lands is given to bee {abi 
neither the mony rai/ed, nor them V 
firs thereof ſhall be accounted asaFut 
of the Teltators goods, or charidþo1 
faith the Statute. 

Note,chat the Will is to be bronWr: 
with wax thereunto, ready to bei: 
led, and proofe to be made of 4 
Will , according ro common (Þſ( 
ſtome. = 7 

For making the [nventory,the i 

S ECUR 


} 
d 
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tor is to take, or call ro him two 
reditors or Legatees of theTeſtator, 
Md doe it in their preſence;or in rheir 
ence or refuſall,two honeſt perſons 
ing the next of his kin, or in their 
p@fanlc, two other honeſt per- 


NS. 
The Inventory 1s to be indented, 
done part lefc with the Ordinary, 
drhe other co remain with the Ex= 
tor , 
The Executor is ro make oath for 
etruth of ic, 
i Fora Copy ;defired by any either 
T2 Will or Invemory, no more 1s to 
payed than before is allowed 
the Regiſtring , with the like 
piceto the Scribe, or Regiſter, as 
aboveſaid. 
mY Maſter Swinborne, faith that an Ex=- gee at 31. E. 
(Futor 18 to ſweare, and if it ſhould be 3.cap.1r- 
MWought fit , to be bound ro make a An Adminiſtr, 
weaccount when he ſhall bee there- _ ornate gg 
Wo lawfully called by the Ordina- po — - 
: | I0-EXEC-STe 
F: Ofthis account, ſeehim, pag. ana $37.vix: 
W4-and of accounting ſome books of 18,E.ztir. 
eCommon Law make mention, as Bricfee 
of Edward the Third, Fitzh. Exec. 
Yi: Where Trew faith, that of athing 


in 


: Inaftion , no account ſhall be be 

the Ordinary; bne Parr. ſeems ii 

contrary opinion. And el{e-wh 
Lanes ſhall ir isfaid, thar where adebtor isn 
- maveremedy Fyecutor to the Debtee , he ſhall 


he Spitituall account before the Ordinary, fott 


Court. debt : yea, as of money in poſſe, 
*:E.4f.3. faith one, which otfiers denied. 
Moyle. An Executor by wrong ; hal 


4+H-7-15-P%% drawn to an account before the ( 


Tod. 
be po PO PT nary, faith AZoyle Juſtice, Bur fi 


& Stu,78 b, S. German, he may not force any 
21.Ed.22. account againſt the Order of the elf 
* IOG mon Law ; not ſhewing what that 
Ret rev 64.0, And temp. Edw.the 4 it is faid,ark 
by the Reporter, that after the W 
proved, the Ordinary hath nomag. 
to doe, qnod non credo, 
Alfo of the oath of an Executer 
Books tell , bur notto ſuch pur 
as Swinb, bur truly co performet 


Will. | 
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Pr42022634< 


CHAT VV: 


What things ſhall come unto Exe= 
cutors, and be Aſſets in their 
hands, and what not. 


come to Executors, 

are of great multi- 

plicity, and would 

make a large and 

confuſed heap,if ried 

gether in one bundle or Jumpe. I 


Will therefore divide and fort them 


ut in parts, after the beſt manner I 
n, Firſt, we will divide them inro 


Wings poſſeſſary , or attually in 


HA 


 Teſtator, and things in ation, 
not a&ually in rhe Teſtator, Se- 
ndly , the poſſefſary into chatrels , 
all and perſonal], or (as ſome lefſe 


operly expreſſe ic ) moveable, and 
umoveable, 


of 


The Office of 


Of (oaitels reall poſſeſſary. 


Heſe may be divided into g 

kinds,v7z. living, and not livy 
the living arenort many and varia 
Firſt, The wardſhip of the body 
another, be it by reaſon of a tenux 
the preſenc owner , or by aſlignny 
from the King, or other Lord 
whom the tenure, was is 4 Chatrell 
all, not perſonall, chough ir beani 
tereſt in the perſon of another, h 
Is in reſpe& of a tenure of Land, 
ther heredictaments, and isfor year 
viz, during the minority, or tillm 
riage had, and fois reall. Ne 


Villen for years,as by grant for atenſſe; 


from him that had the Inhericancei 


Chartell reall. As for an Apprentid 
for yearex, it is by Cuſtome, as Iu 


it, that he goeth, or is derived ro 


cutors:: but for reaſon after ſhewhue: 


T think this Intereſt be nor inther 
_ ty, butinthe perſonalry rather, 

of a debtor in Execution for debt, 
Intereſtin him or perhaps morefl 


(for reaſons which after I ſhall 


perly in his liberty 1s nor as I concahal 
he þ 
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preſſe ) a reall , bur a perſonall Chat- 
tell, Thelike Law of a Priſoner ra- 
kenin the Wars. As forFitſhes in a 
8 Pond, Conies in a Warren, Deere in 
T2 Parke, Pigeons in a Dove-houſe, 
$ where the Teſtaror had the Inheri- 
tance,or but for lite,in thePond, War- 
'S ren, Park, and Dove-houle, they are 
JF nor Charrels ar a]l , nor to goe to the 
Executors, bur to the Heire with the 
Tnhericance. It che Teſtaror were 
buta Termer , rhey are to goe to the 
Exccutor , bur as acceſffary chartels, 
following the (tare of their principall, 
uz The Warren,\Park, Dovehouſe, 
Pond,8c. 
ys The reall Chattels , nor living, arc 
(Weuher in Houſes or Lands moſt uſual- 
Wy,and chart three waies, Firſt, byLeaſe 
or years, Secondly, by Wardſhip of 
Jl ands held by Knights ſervice. Third- 
by, by extent upon Judgementcs, Sta- 
"Eures,or Recognizances; Or in things 
Willing out of Houſes or Lands, as 
ents, Commons, Eftovers, or ſuch 
»Wike, Bur where an Inhericor reſerves 
Rent upon a Leaſe for yeares, this 
all nor goe tothe Fxecutor, bur ro 
4 te Heire , with chejReverfion, other 
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than Arretages behind , at the dex 
of the Teſtator. Alſo Commmoer 
Corodies for yeares , Advowſon 
Tithes, Faires, Markets, Profits 
Leeres,and ſuch like,which the Teſ 
tor had for years, all which may: 
crue any of theſe wayes, as the firſt ar 
Charttell & Real. Yea,one {1mplepn 
ſentation to a Church, upon the ne 
avoydance, isa Reall and not Pe 
nall Chatrell , before it come to! 
void, and what then it is , we ſhall 
ter ſhew. And the title accrued 
the Crown, upon attainder of felon; 
where the party held nor of the Kin 
viz, The Annum diem & V aſl 
thatis, power not onely to take 
profits for yeare , but to waſte andd 
moliſh Houſes, and to extirpatea 
eradicate Trees and Woods, isbut 
Chartell , and therefore though gra 
ted roone and his Heircs, by the Ki 
yet ſhall goe tothe Executor, and! 
tothe Heire. 


Tep-Et.Af- 
ſe 1 24s Fityh» 
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Some doubifullor leſſe ckere Caſes, 
touching Chattels Reall, 


f Pri where we ſpake of Wardſhip, 

it is not to be underſtood of 
Wardſhip , by reaſon of Soccage te- 
Enure, for char goeth not to the Exe- 
'Kcutor , but he ſhall be next Guardian, 


-Bwho now after the death of the firſt 


Guardian, ſhall be next of Kin, it the 
EWard continue under fourteen years 
Yald, elſe he is out of Wardſhip. Se- 
condly , if one have a Leaſe for three 

, Wives to him and his Aſſignes,this is no 
, WChattell , nor ſhall goe to the Execu- 
"tor, nor to the Heire, but ro him who 
Firſt enters and claimes ir as an Occu- 
,Mpant , ifno aſſignment be in the life 
Fotthe Leſſee made ; Contrarily, of a 
Pleaſe for many yeares, ifchree , or 
more, or leſfſe, ſolong live; thisis a 
Chattell , and ſhall goe to the Execu- 
tor, So an extent upon a Statute, yet 
tis delivered to the party as a Free- 
told, viz, Ut liberums tenementum,but 
twat only makes ir to be qraſt liberum 
ementi as to the maintaining ofan 


Ali, if wron zfully pur our, Where 
F 3 one 
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one 15 ſeiſed in the right of his Wife 
of Land,or other Hereditamenr, andj 
attainted Of treaſon or felony,the pro 
fir thereof accrued unto the Crown 
1s but a Chattel], and though thff 
King grant it to one and his Heirs 

4.E.3-Aſ.156, yet it ſhall goe to his Executors, An 
19.Chat.15- jfone, having a Leaſe for many year 
tz, a 100. 500.0r more or lelle , ant 
doe deviſe and bequeath the famet 
A, and the Heires males of his bod 
and for want of ſuch iſſue to B. and}, 
the Heires males of his body , anddyl. 
eth,having iſſue a Sonne, thererme 
ſhall not goe to his Sonne , but tohi 
Executor or Adminiſtrator , for | 
cannot be made a matter of Tnher 
tance; fo if A. had dyed without ib 
ſae male, rhe terme ſhould not har 
gone or remained to B. but to the Ex 
ecntor or Adminiſtrator of A. as wa 
lately adjudged inthe Exchequor , be 
trveen Sir Robert Lewhnor , and Miftri 
Hamond, So ofan advowſon, or anj 
29.F 3.37. __.other kereditament, granted or deve 
50 Honws lt (xd ro one and his Heires for a 100 
granted for life : ; 
* ic but achar- YEAares z or if ſuch a termer grant 
tell, Pow. £07 Rent out of the Land to A. and tf 
524, Heires,or the Heires, or Heires male 


1 
Ul 
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, {tis body , yet ſhall che ſame goe to 


"Wh Executor , and not to any Heire ; 
rit being derived out of a Charrell 
annot be any freehold or Inheri- 
ance, but ir ſelf , a meere Chatrell, 
arty ſequitur ventrem, 


Of Chattells Perſonal, 


JErſonall Chatrells, or Goods 
moveable, are alſoin like manner 
bedivided into quick,or dead. The 
Wuick are Cattell of all Kindes, as 
, Micepe, Horſes, Kine , Bullocks, 
Wine, Goates, Geeſe, Ducks, Poul- 
Wy, &. There may beallo in living 
, Wreatures reaſonable, an Intereſt, as 
.Þa Chartell perſonall, as inthe per- 
.Mnofa man taken in execution for 
wget, And chisT holdto be in nature, 
.$ta Reall, bur a Perſonall Chattell 
\£ 4 before was touched ) for that 
tbtis the root of it, and the body is 
 Futapledge or gage,diſchargeable in- 
| atly upon payment, releaſe, or 0- 974.y4.67.88. 
:$-rdiſcharge of the debt. Like Law Rcg,orig.t.102, 
a Priſoner raken in the Warres,for There 5 men- 


Wereof and therein, as in a Chatrell, a ns 


With the party a legall Intereſt, as y have a 190. !. 
Frcs by a Writ of Treſpaſſe NNE for his ranſom, 


F 4 Regi- 


Bro.no.c4,295. 
Q& tit. Property 
38. 


IH.6.C1þ.5. 
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Regiſier, for taking away a Priſong 
UsZ, Duare quendam Scotum priſmai 
amſunm cepst, &c. Andnote lateh 
75z, Intherime of King Henry thellh 
rhe King himſclfe, upon the winnin 
of-Bulles bought divers Priſoners 
his Subjeas. And by a Statute inth 
beginning of Henry the 6. his tin 
this Intereſt in a Priſoner 1s mentiat 
ed as valuable, and comming fre 
one King unto another ; rherefq 

doubtlcfſe ſhall goe from Teſtaton 
Executor by death ,and not be infra 
chiſed or freed chercby. The int 
reſt which one hath in an Apprentiq 
T rake to be rather Perſonall thank&% 
all , though for yeeres, becauſe nf 
ſpringing out of any Reall roote, 
Wardfhip, and Villenage doe; h 


out of 4 meere contratt. As forme 


Servant whoſe maſter is dead, dou 
lefſe he is legally diicharged, andihhe 
not ſervant either ro Heire or Ex 
cutor; bur meere and honeſt it is , tiff 
one of them conrinue him in ſervit 
rilla fir timeof providing him a 
Maſter, and fit tor him, not to dex 
ſuddenly. Now for things perlonl 
W 'thout life ; Theſc are evident, wt 
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«W|Houſcholdſtuffe, Implements, and 

enfills, Money, Plate, Jewells, 
"Morne, Pulſe, Hay, Wood felled, and 
efWrcred from the ground, Wares, 
nWarchandiſe, Carts, Plows,Coaches, 
Wddls, 8% ſuch like moveable things. 


Wore douvtfull caſes touching things 
perſonal, 

Icſt rouching things living : Tf the ,, x 414,15. 

Teſtator had any tame Pigeons, Come of wilde 

1 Deere, or Cones, or Feſants , or ones. 22.H.7. 

aFJartridges,thcle all as well as Chick- Kebv.ep f-88, 

os ſhall goe to the Executors; ſo 


Il 18,Colib-IL. 


; :50.18.8.8.2. 
oÞÞough nor rame, if they be taken and ph 


cept alive in any Roome, Cage ,. or 

Me Rece nes. as Fel = Par- = 43 Ps ; 
idges 30 be, fo fiſhina Trunke, $9 of young 
alſo young Pigeons , though nor Hawkes inthe 
me,being in the Dove-houſe, not a- _ -———_ 
to flie our; yer their Dams the old ke ow 

es ſhal goto che Heir with the dove- they be 

Wouſe. And if the Teſtator had any re= goods. 

Famed Hawks,they alfo as Chattells 

iFerfonall ſhall goto the Executor be- 
mſethey are things commonly ven- 
Ible. And whereas Hounds, Grey- 

Mounds, and Spannells, be n6t fo 

mmonly bought and ſold, nor fo 


ancis 
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anciently have been,yet are they 
growne to be a Merchandize, x 
why nor? for although rhey be ford}, 
molt part but things of pleaſure, ti 
hindereth not but they nay be v 
able, aswell as Inftruments of 


So an Hunters ficke,both tending to delight ande 


home,aFalko- Mlarate the ſpirits. A cry of Hou 

ners lawer, hath ro my ſenſe more ſpirit &viva 
ty than any other muſick. Add hen 
that there may be ſome profit, and: 
vantage gotten by them , both qu 
adeptionem boni , & ademptionem 
the getting of ſome good food, &t 


Hares,Deere, preſerving of others, as Lambes, C 
Fclants, Par- nies, Fiſh,Poultry, by killing Fox 


ridges, wilde \,.:14e Cats, and others,which deſin;.. 


Ducks, &c are 


200d meate, hem. And we know that mong 


recoverable in dammages for takin, 1 
away ſuch, or a Maſtiffe, ſerving 
keepe an houſe. So of Ferrits to cat 
Conies, &c, Therefore they are 

Juable. Bur it may perhaps be of 
je&ed that none of theſe above ah; 
Catrell, and chercfore not replevilþy, 
ble, conſequently no property ſj; 
them, for when more then one living, 

_ Charcell is diſtrained,the replevin 15 
be by the name of Averia , ſignifyuy 
Cattel 
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tell, For anfwere , not to infiſt 
Weone may have property in divers 
vgs, whereof no Replevsy lyeth, as 
eor Hay, not. in Sackes nor 
res, Money not ſhur in bagge,nor 
W,&c. TI further ſay that even the 
xd Averss may be applyed to theſe, 
foI finde it ro Hens and Capons in 
KF Booke of Entries, v3z. in the writ 
uris Claudeuda, where the Plain- 
"Wc complaines of the Defendants 
Wmaking his Adorunds,per quod ave- 
ru. A. v5%.Capones, galline &# a- 
Averiaipſims, A. that is, whereby 
"FCattell 252. Capons and Hennes 
'W other his Cattells came into the 
untiffes houſe and Garden ro his 
/ Wumage, &c. And both Newport,and 
pdigate hold that a writ of replevin 
1 of ſuch things, though Brudenell 
reof contrary opinion, yer he alſo 
d an ation of Treſpafſe maintain- 
efor taking of them,and therefore 
Wicted a valuable property mn 
Fn. Now come we to things with- 
'Wlife,and firſt to thoſe abroad in the 
bs. Pur the caſe that a man dies in 
"FP (before Harveſt T meane ) ſeifed 
Flik, or in Fee, or Taile, in his 
owne 


QI 


 - T he Office of 


” owneright or his wives,or eſtate, 
yeers, of Land, in the right 
Wi ife,being ſowne with corne, of; 
manner of Graine,the commonly 
is, Quicquid plantatur ſolo, ſol 
yet this ſhall goe to the Execulſfe 
the Husband , And not to the Wy ; 
or Heire, who ſhall have the 1h 
but Hay growing, viz. Gralle ohh; 
to be cut, Apples , Peares, and« 
fruite upon the trees ſhall goe vihi& 
Wife, asalfo if they had beenug 
mans owne Land of Inherirance,i( 
ſhould goe to the Heire , though 
Corne ſhould goe ro the Execute 
The reaſon of difference is, beafſhrc 
this latter comes not meerely in 
the ſoile , without the induſtry : 
manurance of man , as the otherd 
Roots of Car- and I take Hoppes,though not ſon 
_— it planted, and Saffron, and Hemiſhs] 
woos <rive P<cauſe ſowne, to pertaine as Clſſer 
pe | 
Cote: to the Executor. All rhoſe yer lier 
paſſe roone, to whom the Lanlif 
ſold or conveyed , if not exceplihd 
. though never ſo neexre reaping, ſe] 
ling, or gathering. Bur what if 
Wite had the I cafe for yeers asfſn 
curor to ſome former Husband oe] 
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tar friend , and the Husband after 
Wing dyes , who then ſhall haverhe For _ _ 
ofrne? Certainly the Corne ſhall goe Tg 
llthe Executor of the laſt Husband, ar 
ſo much as is more then the 
res Yalue of the Land, or the ma» 
We itup by addition of other things; 14, wit als 
the value Is to be afſetts for pay- all havecon- 
Wn: of debrs and Legacies. Pur the venient apparel 
againe, that the Husband and 3376-31. 
ike were joynt-tenants of the 
Wd, and then the very Corne grow- 
W ſhall ſurvive to her, togerher with 
Land, and though the Husband 
Wrcd it,yet ſhall it nor goe to his Ex- 2. Elix; Dy. 
Mor. Being in conſideration of 
ngs growing on the ground, let us 
tforgert to thinke of Trees ſold by 
"OS. ſeifed of the Tnhericance of the 
Md to 1.D.who dieth before felling, 
Ms Intereſt is a Chatrell which ſhall 
We to the Executor , and not tothe 
Wire of 7. D. but ſome colour may be 
Fittheſe, becauſe fixed to the ſoyle 
Md Freehold, are reall Chattells, as 
Intereſt in Land 1s, and nor perſo- 
| :So alſo of Trees Excepted by 
n who ſellerh che Inheritance of 
Land ; bur in both caſes I con» 
| ceive 


94 


-_ 
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ceive this intereſt to be perſon; 
not reall; for that , as it is a proy 


6 


as 


of Charrell in rhe Vendee or Vet 
with exception, it ſtands in con{{Þc 


tion ſevered, and abſtratcd fron 


ſoyle, or ground where the 1 


Ce.ttb. 11.448 grow, though the Trees benor 


Of houſes, or 
chings about 


the houle. 


42.E.3.6. 


21.2.7/.26 5 


ally ſevered by the Ax from ther 


ther Earth. But if the Leffor for 


or lite excepr the Trees, rheſecyif 


nue parcell of che Freehold and} 


ritance. And after Corne re: 


and beforethe Tithe ſer out, thif | 
hericor ofthe Tirhes dying, Ithif 


the Executor, and not the Heire,| 
havethe Tithe afrer fer our. 


Now Let us come hon tothe 


ſtators houte, and ſee in and abou 


ſome doubts, what pertaines tl 


Heire, and what to the Excculif 


Queſtion hath been both of old an 
lare,touching Coppers, Leads,Ft 


ces, Fats for Dyers,or Brewers,Puſ® 


R ayles, Glafſe in Windows, Tit 


Dermants, Wainſcots, Doores, Lo 


Keyes and ſuch like , co whom th 


ſhould goe ? whether to the Hf 


or Execntors ? And in the 


cer end of Henry the 7. his time, © 
Exl 
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ecucor taking a Furnace which 
Was (et in the middle of a houſe, and 
Mot fixed to any Wall, the Heire 
Wrought an aCtion of treſpaſſe againſt 42-8. 3-f 
mfor ſo doing, and it was adjudged | 
Tc the Heire,viz. that this was to goe 
part of the Freehold, & Inheritance 
che Heire ; and long before in Ed- 
ard the third his time, it was deba« 
Wd whether it were waſte in a Leſſee 
1 remove or take away a Furnace or 
Wc,but I find no opinion delivered by 
We ſudges:But inthe lareQueenstime 
\Wiſtice Walmeſly ſaid that the Lord 
 Wer7 opinion was, that where the 
urnace is not fixed to the Wall, the 
ce might within his 'terme take it 
aF92y9. Contrarily if it were fixed 
«She Wall, for then it ſtrengthen- _——— 
.Mche houſe, and yer notwithſtan- Pre ang _ 
W"g ic might be in the one caſe fo re- 1p 
wed by the Leſſee, yet is it not 
ere, as he ſaid, a Chattell perſonall 
jF noveable, ſo as It is attachable; 
Where che caſe being that a Clo- 
per being a Termer of an houſe had 
<2 a Copper to the Wall with 
Fomes ana prickes neceſlary for his 
cupation, a Judgement being had 
|  againit 


| 
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againſt him, the Sheriffe delivered* 
Copper in execution as a Chaty 
and after the Leſſee rook it up, anl 
was taken from him by virtue oft 
Execution; whereupon he broul 
an adtion of Treſpalle, and by all 
Judges, the ation was maintain 
And wheras it was found by the] 
that by the Cuſtom of Kenr,the th 
might remove ſuch a Copper ; uf" 
Beaumond , ſaid that without any( all 
ſtome a Leſſee might ſo doe at 
time during his terme. Bur iti fo 
be noted in the ſaid Caſe, tha 
Furnace was by it ſelte delivered 2 
moveable Chatrell, and not as paiif® 
the houſe, for that was not medlif* 
withall , nor at all delivered in ext” 
(as in the caſe between 4iles and! N 
where both houſe &Coper weret 
vered upon a Statute )the houſe bel: 
being held upon ſuoh a racktrent, F" 
chat the party did nor defire to hawF* 
for he might have had the whol bai * 
aChatrell,and ſo have uſed theCop | 
during the rerme. And as tou 
all other fixed things, the Law wal” 
keninthe ſaid caſe in Herery then 
wme, to be all one; as in the caſe ofF® 
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WF anace, viz- that rhey ſhould goe to 
Heire, fave onely char for glafſe in 
Windows , Pelrd faid it was 
therwiſe, viz, that that ſhould goto 
W-E£xecutors , which none there de- 
(Wed, Bur ſince, inthe late Queens 
Sine it- was otherwiſe reſolved tou- 
ing glaſe , thar it ſhould nor goe 
the Executors , and the like was 
Were faid , touching Wainſcots, and 
Dal by the Lord Andzr , in the ſaid 
2of Auſtin And touching Poſtsfix=- 
for that they be parcell of the Free- 
|, fo alſo of Milſtones, Anvils, 
| Wores , Keyes, Windowes, none of 
wel be Chattels , but parcell of the 
qWechold , or thereto percayning, 
refErcfore, not the Execurtors. — 
Now to come to Gardens alihr TOR 
Whereas, I before laid down a diffe= my 
jWMceberwixr things ſowed, or nor a- 
r, "2 from the Earth, without manu- 
ing fand ſuch as grow of themſelves; 
\& will chence be concluded rhar 
onF:100rs of Carrets, Parſheps, Tur- 
I vs, Skerrits , and ſuch like, coming 
ailing from yearly ſowing , muft 
tothe Executor , andnot to the 
of&* ; the caſe being fo, that the 
7 G Gard- 


[1 
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Gardner and Sower had the Inhei 
rance of the Garden, or Soile, ng 
though in moſt places this can rar} 
'bea queſtion of value, yet abour L 
don , and ſome great Towns itm; 
and therefore not unworthy ofali 
or two, a thought, or two, the rath 
for that the reaſon of this caſe nf 
give light rouching right in oth 
Caſes. And in my opinion,theſe,naÞ+ 
wirhſtanding there is a ſowing a 
manurance to generate them, a 
cauſe their being, ſhall goe to i 
Heire and not to the Executor : ff 
reaſon, is for tharthe thing of prot 
the root which is hiden in the grounf 
and I hold ic no reaſon, nor agreed 
to Law, that the Executor ſhould 
and breake the ſoyle and ground 
ſearch for her entrailes ; he is rocc 
tent himſelfe with that which 
bove ground, as millions of all kin 
and the like whoſe fruit is abovetlf 
ground; bur as for Artichoks,thou 
the fruit be above the ground, yaſf® 
think they have no ſuch yearly ſeri 
or manurance as fhould ſever then 
Intereſt from the ſoile, therefore F* 


ſhall goe with it to the Heirs 
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M Let us now confider of things ; 
Mthough nor fixedco, yerulually kepr 
Minhouſes,vzz. writings and evidences, 
.Knhcreabout generally , rio doube can 
Fbe, bur chat they follow the 1tacereſt 
frche Land, foas if chey rouch inheri- 
tance, they perraine to the Heire, if 
bur Term2s, Goods, Charrels, or 
D:bes, they pertaine ro the Exccu- 
Wor, yea ſo doe Statutes, and Bonds 
W Law(howſoever ocherwiſe in equi- 
&7 though rhey concernthe affurance 


' 
| 


] 

uw 

{1 
I 


i 


od enjoying of ighericance purcha- 
d Wharif A.morgage the inheri- 


Jil 


Un 


ance of Lands to B. upon Condition 
At redemption by payment of 500. 
1 Found to B, his Heire , or Executor, 
4$1dZ, dycth, the Deeds being deli- 
cred into his hands; now the Heire, 
9 the Executor , fhall havechem ; 
;nÞrchough the money may be paid ro 
efÞ* Executor, yet meane time the 
ogand deſcends ro the Heire, nor is 
Mircany debt ro the Kxecuror,for A. 
rÞ7 chooſe to pay, or not. Purtic on 
ene other (ide, that che Land had been 
@Þ'dtor 500, pound, not paid to A. 
acondition thar if not paid to him, 
bNcire, or Executor,by ſuch a day, 
* G 2 then 
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then to re-enter ; and A, dyeth: Her 
is a debt to the Executor, and nf 
Land deſcended to the Heire of 4, yaſſ! 
{hall the Heire have the Deeds, fo 
that a Condition is deſcendedro him 
Queſtion hath bin rouching Boxes{ 
Cheſts where in the Evidences conf 
ceraing inheritance arczand althougilf 
the betrer opinion in our Books, dot 
pitch upon this difference, that wherlf 
| ar.E.3.2.36,4 fhey are ſealed up,they ſha] percainuſp 
6.26.18,E.3.4, the Heire , octherwite , where not ſe 
2, H,7,.15 led; Tcannot conceive thar different} | 
to be grounded on good reaſon; buff 
rather thinke that Boxes, which har 
their very creation to be the houk 
or habirations of Deeds, ſhould , 
appurtenant to them,go to the Het 
whether ſealed or not. On the othaff ? 
fide, Cheſts made for other uſe, vi: 
the keeping of Napery , or Appar 
fhall nor,as I conceive be raken as4p 
purtenant to Evidences, becauſe fouliifh: 
be in them , for ſo may other chingih 
alſo be : Nor as touching them a 0; 
Iffols fealing be of any effe&, but rad 
wg © locking, andnor locking, muſt nal 
e that way . G TH » 
makea diffe- the difference rouching them , if al ; 
rxenceornot, difference by incloſure, : 
Cab 
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. CHAP. VI. 
J: 
Of things not aQtually in the 

Teſtator, but accruing to the 


* Exccutors, by or after the 
Teſtators death. 


— md — 


Theſe be of dzvers ſorts , the Firſt and 
chiefe whereof are things gotten and 
acquired by Aftion or Suite. 
2, By Condition or Covenant with- 
x out ſutte, 
Y 3b) Remainder. 


Of things in Attion, 


$24 O ſpeake firſt of the: 
I7>; firſt, it is cleare that 

0 debrs dueto che Te. 

| dF ſtator, be ic by Bond, 
\B&S Us Stature, or Judge- 
K&S ment, or for —_— 

| ef Rent, are not affſers to cha 

G3 t bs 
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See Stat. 32.47, Ee Executor, untill receipt ofchem, i 
$. cap. 37. Re- and it 1s as cleere that the ACtions tſc 
| medy for rents recover theſe doe pertain to the Exe ſc: 
of Inheritance, cutor, and that the debr and damage Wp 
or forlie. recovered ſhall be aſſerts to charge 


- neon the Executor. So alſo of Aions df 


Inheritance, Detinue, and of covenant for ay 


become void thing perſonall,or any Chattell Red, 
in his life, Leafe, Wardſhip, or the like. Buſta 
| oro perhaps ſome will doubr of Covenarſſſbc 
thing in aQti. rouching inheritance, viz, the ally 
on,vut is not Trance of Lands or enjoying thereWgiv 
Aſſets,for not of, free from this or thar inconÞſ+ 
vendidle. brance or the like : Yer even in tho 
caſes, if the Covenant were brokagg0! 
in the Teſtators life time ; I thinkeat 
clearely the Aftion 1s accrued to theÞpire 
Executor, for that his Teſtator was lit 
recover dammages in the ACtion af 
Covenant for that breach, and he be | 
ing intituled ro theſe dammages «$1 
principall.and not any acceffary rhingin 
in that a&tion., the Law hath caſt chaſſ® 
ationupon the Execuror. And the, 
is the cauſe why, if waſte be comm It 
redin the life of the Leſſor by his agar 
ſee, and then the Leffor dyeth, hig®*Þ 
Heire can have no Aion for mg 
walte; viz. becauſe he cannot recog | 


4 


= it = cA-—_ RN, 2 OO © wo. 


w# little after che ma'cing of that Sta- 
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yer the treble dammage, as neither 

anthe Execurtor have it , for thath®< 

cannot recover locum vaſtatum, the 

lacewaſted , the Inheritance where- !1-H-4-32- 

ofizin the Heire. -- ah i 
That an Executor at the common '**<9757 

Law could not maintaine an Aion 

f creſpaſſe for goods of his Teſtaror, 

takenaway in his life time, ſeemes ro 

beimplyed by the Statute in the time 

f King Edward the Third , which 

gives ſuch ation : Yet it ſeems that a 

Reprvin was maintainable by the 4:#'3-<-7-And 


, thelike given 
| 
Executor , at leaſt in fome caſes for ,x...2 


g00Js taken or diſtrained in the Te- of Execuors. 
ſators life rime 3; Bur in cafe the di- per.ſtat.2 5.5.3. 


reſſe were for Rent,Service,it is ſaid <5- . 


17.E.23.Fit- 
tethat the Lord may not now avow =_ phy 


tor his Rent, or Service, becauſe his 


enantis dead, bur muſt fer forth che 


jmarcer , and chereupon juſtifie to ex- 
cue himſelf from anſwering damma- 


gs, and the Executor ſhall by this 


i-Ation recover the Catrell or Goods, 

S$ad chat by the Common Law , faich 

Je Book, though the Statute of A.r- cap.2t.meant 
Bridze had never been made, for rhar 7 ©7as. 


FU property remained in the Teſta- 


G 4 cor. 


x04 


21.H.6.7.but 
Markbam & 
COMA. 


21.2.8.cap.19. 
4-#.3, 


The Biſh.of 
Covent & Þ. 
and Sales cale. 
M.3% & 3% 
El:z. 12 com ba. 
So of Raviſh- 
ment.Dl.eard,. 
7.H.4.2.C 7. 
H,4.6.Erett. 
Firm. © Ti't. 
De clavuſu Fra- 
fo, meerely 1t 
lyztnnot, 
18-1.4.,3. 
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tour, Note it ſpeake$ not at all oftiſict 
ſaid Stature of 4, Edwardthe 3. Blykt 
Newton in the time of King Herry thilffith 
6. would have ir that the Executoriite 9 
that caie ſhould not have a Replifipth 
but an ACtion of Treſpafſe ground 
upon the ſaid Statuie, viz. 4. Ed. jfep: 
Which me thinkes cannor be by a 
means , by reaſon of rhe Statute ulffeſta 
Atarlebridze.cap. 3. Non ico putiayeti 
dominw,&c. forthe Executor, as we 
as hisTeltator,is thereby reſtrainedgWen 
I thinke, from the Aicn of Treſpaliiſſjent 
againſtthe Lord. As for that no Ame 
vowry can be made upon the Tenantn 
that is now remedyed by a late Suffer 
tute : The other Statute hath been meak 
ken to extend ro other things thaſſhuil 
Goods moveable, for where a Churdiſat i 
becomming void, a ſtranger preſcntelte 
thercunto wrongfully, and the Paſſjat, 
rrondyed, it was reſolved in the lanſplk 
Queens time , that the Executayi 
might by the equity of the {aid Suſe 
cure, maintainea ,YNaare impedit, Puſida 
v hether an Action of Treſpaſle Iyedai 
for an Executor, againft him whine 
ſpoiled the T<ſtarors Corne , Graflſing 
or Wood, growing, hath _ queWelt 
10001 
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wned,, but no where reſolved to 
hy knowledge. I thinke i may lie 
ith ſome difference ; Firſt, for rhar 
Srature of 4. Edward the Third, T5 Periam. 
Sth not only ſpeak of Goods caryel : «/t, did very | 
| a : Judicioufly urge 
ray, a5 limmiring the Law to rhat{, 02 
Wſpalle ſoly and particularly, but ſupra. 
akes generally of Tretpatſe done to ; 
ſtarors; and rhen brinzs in that 
ricular of goods, as one Inſtance. 
Mov there be many caſes of inſtapces 
enſamples given in afts of Parlia- 
It, which yet doe not reſtrainethe 
nedy or p#urven to that particular, 
from exrending to other caſes , of 
We nature, Thirdly, the Starute 
akes of T reſpaſſes remaining un- 
niſhed, which it meant co redreffc : 
tit ſhould fill Teave many unpus- 
Wlhcd, if it ſhould have no larger ex- 
nt, than to that one ſingular Tre 
ill, of Goods taken away , v7z. 
oreables, Againe, the Teftator 
ucearely intituled to a recovery 
Wdanmages for this other Treſpaſſe, 
Wnichif hee had recovered, ſhould 
wrecome to his Executor : Yea the 
Sms themſelves, all, if tclled in che 
eFliarorslife , and part, though not 
Y felled, 


| 
_ 
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felled, ſhould have come to the llfhn 
cutor , therefore alfo the damnueh 
recoverable in liew thereof, out 
which recovered, the debts and Iu 
cies of the Teſtaror areto be ſatizWc 
Beſides, this AGion of Treſpaſſe| 
thing ſevered from the ſtare of WH: 
Land, ſoas if the owner thereof if y 
after this treſpaſſe done, aliened 
Land, yet had this ACtion remaihſſ 
to him, asIrakeir, clearely. \Waſ 
why nor as well as where a Treo! 
is done upon the Land of the Leto 
and then the rerme expires, | 
doubtlefſe: doth not take away 
A@ion,nor his Executors. But 
thinkes here may be ſome diffcrenſdd 
probably taken , as firſt berweenc 
Treſpaſle in deſtroying or taking 
way Corne growing , and a treſpiſſkof 
in Graſſe , or Wood growing : fort \ 
firſt being of that nature , as thiſvne 
.though rhe Owner had a ſtate of li}ng; 
ritance in the Land whereon it groÞth! 
th, and ſhould have dyed beforeWin 
verance and felling, Yer it ſhouſadi 
have goneto the Executor , andÞm| 
with the land to the Heire , therciice 


 doubtleſſe doth the A&ion for ith 
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bing or taking away thereof , ac- 
by the operation of Law to the 
tWcutor , in liew ofthething taken 
Weſtroyed. Otherwiſe , perhaps 
ood or Grafle , Which by the 
e Wners death ſhould have gone ro 
Heire, and not to the Executor. 
dyer here againe another diffe- 
me thinkes may be berwixc 
affafſeand Grafſe , viz. betwixt thar 
ture, and that in Meddow,ycer- 
lowed, and turned into Hay , nor 
Wo be conſumed by the mouthes of 
Wit,as that growing in paſture. For 
elaw diſtinguiſherh berweene 
ſs Soyles, gives precedency to 
ddow,, ard makes it waſte for a 
aſe to Plough it up, not ſo for Pa» 
re, Yea Tithe is payed of Hay.,bur 
poof Grafſe growing in Paſtures, {6 
» Meddow Grafſe being in the 
W'ners purpoſe and intention , as a 
ning ſevered from the ſoyle , ſhould 
"Frbinkes be ſo alſo in the eye, and 
eimation of rhe Law, and therefore 
uſd in a different ſtate, and account 
WnPaſture Graſſe. A third diffe- 
ice may bee in the manner of the 
paſſe, viz, Where the Meddow 
Grafle 
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Graſſe is eaten up with Cattell þ 
Tre:ipafſer, and where by himny 
ed and carryed away as Hay, forin 
latter caſe, an Afﬀtion of Troup 
Converſion for ſo many loades of | 
1s doubrlefſe maintainable by the 


ﬀ 


in 
ru 


ecutor, though ir ſhou!d be adnf”? 


chat in the other caſe of conſump 
by the mouthes of beaſts wit 
ſeverance, no Aion fhould 


maintainable by the Fxecu 


which yer I admit not, but th 


the contrary probable. For ui .: 
Meddew ground, which yl 
conceiveth (Sol fie homine general 
bin) thall be ready to be deliaff 


of her burchen,it a ſtranger puttin 


an head of Catce]l,which (wallow 


and treade down this fruit of} 


wombe, before the Mower with 


fiche, come as a Midwife ro helpe 
delivery, if then by the haſty deat 
es Aion the Owner , before a&ion brouy 


nc 


uponthe cafe This gre-t Treſpaſſe ſhould be dil, 


here and be- miſhable, it were contrary , a 

fore tlould be thinks, ro the purpoſe of the ſaid$ 

maintainable. |. and a oreat defe& in the 
Yer here perhaps touching this 
fourth difference ;nay be , or ariſe( 


'J\4 


4 


p] 
fre 
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We time of the death of the Ow- 


vis, where he dyech before time 
owing, and where not ; for Dats 
inthe former caſe, becauſe if ſuch 
tion or conſumption had not 


'W; yer che Owner dying before 


ance , this ſhould not have come 


We Exccutor , bur have gone with 
Toile ro che Heire, chat therefore 


Fxecutor , Who is not dam- 


Wed ſhould recover no dammages. 


in the other caſe , che Owner Ii- 


"I till afrerHay time clearly paſſed, 


Wil che end of Auguſt, me thinks. 
(3 fince this fruit of the Meddows 
y mbe ſhould have been a Chatrelt 


ed, had not this Treſpaſſer made 


Wall prevention ; Therefore the 


uror , to whom the ſame ſhould 


ecome, towards the performance 


be Will , ſhould have out of 
1 Statute, an Aftion and reme- 
reached unto him to recover re- 


"Wpence in dammages for thigwrong 
Wein retardationem Executions T e- 


wi, A fifth and laſt difference 
rhaps be inthe ſtare of the ow- 
or Poſtto, that where the Land is 


; 
freehold , or Copyhold Inheri- 


ance 
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tance, no Aion ſhould be gi 
his Executor , for Wool, or 
taken or deſtroyed in his life 
yet where he is bur Tenant fory: 
Guardian, or Tenant by exren,\if 
the very ſtate in the Land waliff. 
come, and is com? to the Exell, © 
(together with Q16cquid plantanſ - 
hb ) me thinks the Execuror (bf 
have, together wich the fate 
ſoyle, the ationro puniſh che, , 
ber of, or Treipafſer upon the( 
Thus having ſcanned and fiftedn 
beſt of my ability , all differencah, 
circumſtances of this point, how 
I am wide, and wherein right, 
3-2.6, 3- Litle- 74m ſit judicium, orrather , Auſ,c. 
$81-f.42.4, eſto judicii, Bur this is cleare, n 
whereſoever Executors doe rec 
any damimages for treſpaſſe or of 
wrong done to their Teſtator, 
jg (ar leaſt, - Exec, 
on be had, or mIny received) wilh, 
we 17 ng Aſets in their hands, as wells i” 
mages in © ua. FEcovered upon Bonds or Bil lh, 
impe-xccovered Lands, by them taken in Excentuh,, 
conte.ofthe Statutes, Recognizances, or Judfh 
pn ments. Yea, withour ever hah,; 


cleafing. theſe moneyes , Execurors may mi 
{ . 1, Þ| 


% 


ay EXECUTOR. 
Wn aſſets in their hands, viz. by 
Wing Releaſes, or Acquitrances,or 
Wnowledgement of Satisfattion, for 
s amounterh to a Receipt, and 
MWrocth the Execurors towards the 
"Wzicors with the whole penall ſum, 
Wozh happily they receive bur part, 
Wic priacipall , or ſome like pro- 
"Wrion. T herefore, there is great 
tion to be uſed by Executors in 
kinde, that unlefle they be ſure 
t have Goods ſuffcient to pay all 
brs, and Legacies, they makeno 
"F<, Acquitrance, or Acknows 
"W2cment of Satisfation, for more 
F'they doe receive, be it debt or 
mages. And the like caution to 
"Fuſed by rhem, rouching ſubmiſſion 
Wiebts or dammages,to arbitrement 
"Sercby diſcharges of the fame may 
"ov, for the ſubmiſſion tothe Ar- 
) Frement, being their voluntary aft, 
gh the Arbitrators|by thetr 
""Wbement doe diſcharge the debt or 
"Pmage in part, or inwhole, yer 
*1Mllthe Credicors have like remedy 
3 weupon, againſt the Execurtors, as 
Wicy had releaſed or, which is more 


J wedthe ſame, 


Other 
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-11. 2. 4 Other Actions there be of 4 Ir 
/ BE. 23, Charge, which as the Teſtator hin 
m2 in his life time might have had,fonlfia 
Qu his Executor ater his dearh, y 
*> Writs of Error, Attainr, Diſceyt, 4 
dita Dacrel1,identitate noming, | 
this laſt is given by Statute, Wh 
ſoever 1s regaincd by any of t 
wayes , as unduely loſt by rhe Tellthe | 
tor, ſhall alſo be Aﬀets. 


Speciall caſes pertinentts 
the premiſles. 


i, Chattels come to Executors fromWe: 
Teſtators, yet not Aſſets, em 
2. Aſſets which beno Chattel., 0d 
3. Thangs wm Aion, andin thepſſes\ 
naliiy turned into (Vattels Ric 
& &e comra, 


A Sto the firſt , ] exemplifietlſeis 
A. makes Þ, his Executor, Wb: 
dies, B, makes C, his Executor, 
dyes. The Goods lefr by A. Wilkac 
as Executor, farre exceeds his DeaWok 
and Legacyes , or let 11s ſuppoleſir 
Debts nor Legacies of 4. and - p 1 


an EXECUTOR: 
Wijcch much in debr, above rhe Goods 


W- lcaverh , and did wake no alcerari- 
ho ofthe property of the goods of A. 
Wu meerly Icfr chem ro C. his Execu-" 
Wor, Now ſhall nor che'goods which 
mc B, as Execuror of A. and fo 
Won B. ro {7 be lyable in Law, to 
ay che debts of B. yerin Conſcience 
Se chinks chey ſhould , and that C. '-* 
ould not receive them to his owne _. 
&,asin Law he may , where A. lefe .:.. 
debts, Bur if A. making Þ, Exe- 
tor, did alſo by his Wil give him 
[hisGoods, and he 1n his life time 
adecleftion to have them as Lega» 
e; arby his Will, did ſodifpoleof 
km, or appoint them:ro got, as the 
ods he had as Executor , could not 
FE given or diſpoſed : Now by this e+ 
Won they were altered in properr y 
ombeing his as Execuror, and ſo az 
own goods ſhould be liable to his 
feds. : Bur chings in ation could 
Wide given, or diſpoſed, viz. Debrs, 
 6-7evif D. were indebted ro A. one 
venered pound, and Z. his Executor, 
*k new bond of him , or another 
t, giving up the old Bond, 
als was ir become his own duty 
" FH and 
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and fo ſhall ftand in his Execuy 
Or ifa firan- Another inftance of this, thus: 
'  geruſurpin his A. patron of the Church of D. pg 
 ; bfe,andhedy= ro B,che next avoidance; the Chy 
wn _— becomes voyde,B. dies beforehey 
| a Qua, imp. as ſencs, his Executor preſecnts,andh 
' | by Falewas Tthebeneficof preferring his ſonne 
| doneinfra, friend, yet ſhall this make no Af 
|  AMich,32.4nd jnhishands for payment of debt 
33-ER thathe could nor lawfully rakenfif 
— ney to preſent. But it B. hadg 
com. ba, before the Church had become volt 
| Then becauſe the Executor ng , 
Fenders Ji&re Jawfully haveſoldiir,the value ſho | 
poteft emer 3} 1s Afſers in his hands, as I concen; 
__O except perhaps the incumbent i, 
died fo haſtily after B. thar theH 
cutor had not time convenient. 
finde out a chaprran, and ro ſel]it. jþ 
It in the other Caſc,a ſtranger. 
preſented,& got his Clark adm: 
& the Executors;of B. had ina, 
Imp. recovered dammages , them, 
ney ſo recovered ſhon[d have beal, 
Aſfers. Thus much of the firſt, » 
that ſome things of the nature.” 
Chattells may come re Execute 
and yer not be Aﬀets, "0 
Touching the ſecond , viz. hy, 


} 
[ 
[ 4 


#} j 
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"Wome things may be Afﬀers in the 
' Wands of Execurors , which yetare 
ocharcells ; I ſhall give but ewo In=- 
uitces. Firſt , where a man leaverh 22.8.8 Zr. 
I Villen for yeares to his Executors, ”illenage 45: 
od the Villen purchaſeth Land in | 
-Wce-limple,and the Execuror entreth 
Wiorhe Land; now hath he Fee-fim- 
"Wlc therein , and this Land is Aﬀers Ifhedye, how 


| II chis be 
r the payment of the Teſtators 0 


Webs. So, if a man by his Will give gg 
Wands in Fee to his Executors to be wm 

"Wd fo? performance of his Will : 3.4.63. andſe 
, We: (before the money thereby rai- 2:2:4-27- 


If by Feoft- 
Iare Aﬀſers , both for payment of mi peg? 


> Webts and of Legacies : Bur if the Tu. 
. ands had been givento be ſold only — 
| Þr payment of debts, rhey ſhould on- 
be Aﬀers for that purpoſe, and nor 
| Wr payment of Legacies: and ſo, if it 
Frecxprefſed ro be for payment of 
Se4cies, ſingularly, this ſhonld nor 
F-Afers for debts, as I rake ir. For 
Ficetheſe are nor Afſſers of their own 
tire, bur ſo made by the Will and 
Moficion of the Teftaror, me thinks SE 9 E-Dy. 
"Df cannor be otherwiſe,n-r farther 7+ 
Mllers than as the Teſtator hath wil- 
 $4and difpoſed ; bur though Lands 
| H 2 thus 


9.E1.D.264.. 
I4ELD.31- 
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thus given were Aﬀers before th 
Stat,21. Hen.s$. cap.5, Yet how 

it:be ſolince ,tor the very wards ofthiff 
Statute be, That if one Will byh 
Teſtament or laſt Will any Lands 

to be ſold,neither che money thera: 
comming, nor the profits raken, ſh 
be accounted as any of the goods 
chatrells of the Teſtator ; whch 
conceive to be all one, asto ſaygh, 
they ſhould nor be Afſers; for whe 
an Executor denieth himſelf toy 
Afſers, the forme of his plea is, & 
nulla babet, bona nec catalla, &c. \ 
fince that Statute, 9v3z. in thek 


Queenes time, the Law was twid; 


admitted, or conceived ſtill ro bex 
cording to the third of Hex. 6. wh 
that the Land deviſed to be ſold, « 

the money rhereot comming , ſhouſj 
be Aſſets. Indeed,in neither of thd 
Pookes 1s there any mention oft! 
clauſe in the ſaid Statute ; andit 

poſlible thar it might be forgorten, 
in- other. Caſes ſomerime hath 
pened. But caſting.abour how to 
concile thoſe Bookes with rhe ll 
Statute, and not to ſuppoſe the fi 
forgorren at bork rimes , both atl 


# 
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Barre and Bench ( though being but 
i hort clauſe in the middle of a large 
tute to other purpoſe, it might 
rc! fo have been ) at rhe laſt,chough 
Mort haſtily, I grew to conceive, that 
kefaid clauſe being in an Att which 
miterh che Fees of Ordinaries, and 
heir Scribes, according to the yalue 
ff the goods of the deceaſed, and 
hen bringeth in this clauſe, That the 
W.nds willed to be ſo)d , ſhall not be 
Wccounted as any of the goods, &c. 
beParliament meant thereby only 
dexcluderhem to this purpoſe, thar 
e7 ſhould nor be accounted as part 
the goods in the valuation, accor- 
7to which the ſaid Fees were to 
rated; and though rhe words be 
tenerall, That rhey ſhall nor be ac- 
ounred as any of the goods, 8c. yer 
Pit the more probable, that the Par- 
n0W82ment meant no further then as a- 
in@refaid, becauſe thac clauſe after the 
es limited in anſwerablenefſe 10 
evalues,is brou« ht in by a Proviſo, 

& Provided alwayes, that ifthe de- 
onWaſed Willed any Lands to be fold, 
: (nie money nor profits ſhallnot , &c, 
thus perhaps it was underſtood 

| H 3 and 
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and conſtrued in rhe faid late Quey 


time, though no mention be ofz 
remembrance of chat clauſe or py 


viſion in either of thoſe Caſes repy | 


ted by the Lord Dyer. 

As for the third,viz. the changi 
of things out of the EY 
the realty, ande contrs,T ſhew itth 
If a Debr were due tothe Execun 
as Executor by Statute, Recop 
fance, or judgement , and he | 
Exccution, and have Land of i 
Debtors in extent : now is the jt 
ſonall duty turned into a Chat 
reall. Onthe other ſide, if ſuch 
eſtate by extent, or a Leaſe for ye; 
mortgaged come to an Executor, a 
the debror , or morrgager payerhu 
money due; now are theſe reall < 
rels.rurned into Aﬀets perſonall, 


Another ſpeciall C aſe of E7«ity oppoj 
Law. | 


: A. be bound to B, by Bond, gel 


Icre 1 
| 


d 
ouey 
eTe 
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rute, or Recognizance for ali, Y 


Trance of Land, 8. dieth, and the a ® 


defcends to his heire ; or bc it tt 
B. foldthe Land to C, and aſſigned & 


Tel 
tif 
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im the Bond, Stature , 8c. yet muſt 
he Suit , or taking our of Execucion, 
Wein che name of the Execuror of Þ. 
Mad neither ofthe heire, nor Aſſignee. 
Wd that which is recovered or got= 
W-nincxcent, will beAſſers in Law to 

large the Exccutor), as I take ir, yet 
Wequiry it perraines to the Heire or 
Mfipnec. Drere, If the Executor 
Weddle nor, bur onely ſuffer his name 


| be uſed. 


Of things come to Executors by | 
Condition, 


I, we will conſider of Conditi- 
Þ. ons bringing backe ro Execurors 
JWods, or Chartels granted away by 
Tir Taſtarors. Touching which, 
frets no doubt, bur if rhe Condirt- 
beany other than for payment of 
Wney , or other things valuable by 
eTeſtator', or his Executor , the 
Pell returning co the Executors is 
es in their hands : as put the Cale 
Wake for years, Horſes,Sheep, Plate, 
Whecr Charrell, were granted by 
"Þ Teſtator to 4. upon condition, 
tif 4.did not pay ſucha ſumme of 
| _ H 4 mo= 
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money , or doe ſuchother At aztſpth 
Teftaror appointeth, and this cond&m 
tion is nor performed after the TeldWafe 
torsdeath,, now ts the Chartrell cone} 
backero the Execurory, and is Aﬀenr 
But the Queſtzon hath been (and pay 
haps may be) where the conditioniliffuee 
rharthe Teſtaror or his Execurort « 
ſhall pay the mohcy ro make void: 
Grantee,and accordingly, the Excaſoul 
tor afcer che Teſtarors death-, payeliſhm! 
the ſun:me out of his own pure, uſÞbe 
having any money of the Teſtatoriis 1 
his hands : in this Caſe commingiiſde 
queſtion, tempore Hen. +7, Tr wasrWay « 
ſolved at the laſt, rl:at this redeemeſem 
Charcell ſhould not be Afſers , but I 
tothe Executor as his owne propiſſjule 
goods,though atthe firſt,chree ſudgſuh« 
were of contrary opinion , v:2. th. 
rhe goods redeemed ſhould be iniÞoin 
Exccutor , as goods of rhe Tefſtataſtsd 
And truely F nuft confeffe thatTc 

not yet znde gocd ſarisfaftion in aſe 
Bookes reſolution , except we (hajen 
rake the Caſe there to be ſuch as 
which is put and reported by the LM 
Dyer, tempore Herr, 8. Us%, that rhe na | 
n7-paidtor redemption, was.4s mule: 


an EXECUTOR. 

the full value ofthe goods, pledged, 
morrgazed, or elſe ſhall admir che 
aero be, that this redemption was 
by payment at the day condirio- 
kd. As to the firſt, it were rare, thar 
Wn hould lend money upon a mort- 
ie, where the tlurig morrgaged, is 
jt of betrer value than rhe money 
x: rare alſo , that an Executor 
uld rake care ro redeem with his 
17 money , that which ſhould yeeld 
benefit or advantage rohim, or 
Ws Icltator. Let us therefore {can 
Wdexamine the Point, fince the fame 
Way come frequently inufe; and this 
Femay the more decently do,becauſe 
+ Lord Dyer in the Margent of the 
pale by him reported, as aforeſaid , 
ith expreſly, that the ſaid other temp, 
hY-7. was not ar all adjudged, himſelte 
W1gveiwed the roll, which he there 
tsdown,and names the parties. We 
aFilltherefore pur che Caſe thus. A. 
olklſed of a Leaſe for ſixty years, of 
ae hundred pound Land, -mortga- 
Meta it for five hundred pound or 
that the mortgage or pledgebe 
02 Jewel], or peece of Plate for halte 
Fevalue, and thar before the day 11- 

h nut- 
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* mittedfor payment + and redemyy 
A. having made B. his Executordy 
andB.at the rimej8 place makerhylifſ®* 
ment, as was conditioned. Now W'« 
queſtion is, wherher this Leaſe, Pl 

or Jewell , being worth much j 
cthanthe ſumm for which it was ny 
gaged, ſhall be in him whollyin 
owarighr and to his own uſgorp 

Iy ifnort wholly as Executor to/ 
as to be ſubje& to the payment 
debts and Legacies. Here ir nu 
clecrly admitted, that B, was inah 
ro this redemption oneiy, and met 
by the Condition annexed to ff 
morrgage, or pledging. Trmu 
be admitted, rhat this Condition; 
the power or Tntcreſt to rake bei 
thereof to him ; came and was derinifſ*t 
onely as Executor of 4. This bali 
premiſed, ir mult needs follow, # 
me ir ſeem, that the condition wolf” 
ng, and having his operation ini 
r-demprion to deftroy rhe Graff? 
morrcgage, or pledging, 'it muſt nel 
make theic again the tejtarors goodie” 


| 
l 


7 ſtats gud prize, and fo to be in MF | 
Executor; fince in thar right onely88F 
was intituled to rake benefic ofF* 


$i 
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ondition. For what is ic which 
Wndered before this, from being rhe 
Mettacors goods ; nothing certainly, 
Mtonly che force and ſtrength of rhe 
(Mortgage or pledge : Now by the re- 
Wnypcion, rhac is become void, and 
loſt irs force ; therefore the pro- 
rr of theſe things muſt needs now 
- as ifno ſuch mortgage or pledge 
dbeen ; or as if 'it had ar the firſt 
xn void, and of no force : Thus 
;MWaſthe Condition worke for him, 
Mo made it,viz. A.the Teſtator: and 
oc of the contrary opinion in the 
ve of King Herry the Seventh , doe 
thy, That by this redemption, the 
lacor is ſo much indebted ro the 
\WMecutor , as hedisburſed for the re- 
«Waption; which could ſtand with no 
Mn, unlefſe by itthe property and 
Fecreſt ſhould be reduced ro the Te- 
Weors behoofe. That thus ic is, is 
Wproved , as to met ſeems,by the 
a<& mortgage of Inherttance,upon 
ch the Heire making payment,ace 
Wing tothe condition, is not now 
p02 new purchaſor , bur as heire, 
8 heſhall have his age, and be in 
Ward, even for this Land : Yea, it 
ſhall 
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ſhall be Aﬀers in his hands for (a8 


&ion ofhis Fathers, or other AnWih 


ſtors debts » which in ſome reſp& 
a harder Cafe than that of the Ex 
ror ; for he hath meanes to ſajj 
himielfe of the money disburſed, 
ther out of the thing redeemed, « 
ther goods of his Teſtator , but 


oe 


Heire hath no ſuch meanes. Yalſ 


will be asked, how. the Exect 


can be free frommiſchiefe , forif8# 
things redcemed be intire ,' as the (ff 


or the Leaſe, the whole will bet! 


in Execution for the Teſtators (lic 


To admit this , yet here is onecl 
way of remedy, viz. the Exec 


may before ſuch Execution , (ell 


thing, and fo pay himſelf, and 


raine the ſurpluſage to the TeſtaWut 
uſe, andthe like of this is frequiſf 
inuſe, viz, for Exccutors to pay 


the Teſtators debe with their 0 
money, andto make themſelves 
faction out of the Teſtators gol 
Betides, ic is not impoſſible, 


this redeemed thing ſhould be uſt 


in Intereſt parted, rhat anſwerany 


and proportionably to the ſummel 
burſed for redempeion, with ref 


j 4 EXECUTOR. 
She value of the thing redeemed, a 
dnctie or third part, or three parts 
ro ſhould be ro the Execuror in 
Wonvre right, as his owne proper 
xd; and the reſt in him as Execu- 
. A8poſeto , that 4. and B. were 
gantsin Common of ſuch an emire 
Marel] : 4. makerh B. his Executor 
ud dyerh, Now hath B. one moye- 
W43Exccutor , and another as his 
We proper, and upon a' Judge- 
againſt him as Executor, that 
Wyctic onely which he hath as Exe- 
Wor, myſt be raken jn Execution; 
a{here may be remembred, how in 
ecution of a Judgement,or levying 
0. Amerciament out of an intire 
Wattell of more value than the ſam 
Fe levyed , the whole is:to be fold, 
tefurpluſage above the debr or 
ercament is to be delivered back 
theowner, For in all this debate, 
Wuſt prefume the thing redeemed 
WitExccutor,to be of becrer value 
the ſumme payd, elſe wee may 
7 admic the whole to the Execu- 
a Afaine, the T.caſe for yeers , is 
mm incire a thing ; I meane the 
Falter, bur that thereof partition 


may 
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may be made; yea inforced by A" 
on between joynt-cennants, and iW: 
nantrs in Common : Burt here will 
obje&ed., rhe Caſe of redemption 
the Daughterand Heire; who tho 
ſhe have a Brother borne after ; | 
now ke is no longer Heire, yer Wi; 
ſhall, as the Book faith, retain; 
Land redeemed from the Heire, 
Perqguifite or Purchaſe. As for 
(which IT will not oppoſe) thel 
foframeth ts the favour of the Day, 
ter, becauſe of great mi(Chiefe rol; 
if being ſtripped of the reſt ofthe 
herirance by the birth of a Brabh,* 
thee ſhould alſfs loſe that which. 
money had redeemed,withour hah 
any remedy to have her money ag, 
or any recompencefor it; bur-io 
other Caſe, > 1s no ſach mil, 
for that rhe Executor may pay ll. 
ſelf, as hath been ſhewed, " 

Now on the other fide, if the(;. 
ſhall be underſtood, that rhe red, 
tion was by payment after the, 
then will I eaſily admit char the ly, 
pertie or intereſt, is in rhe Execilifhy, 
tO his owne uſe ; or that che Coll 
ti0R, now having no power to ral 


4 EXECUTOR. 
Whack , orto operate any thing : Tr 
Weather a re-Emption,than a redemp- 
Wy, fince it wasar the Will of the 
Wortgagee , to diſpoſe it ar his plea- 

je, and any ſtranger, as well as 
Executor might thus have re- 
Weneed, vez.repurchaſcd ir, therefore 
"Wy. Equicy and nor Law in that 
"Wiccan make any part of the value 
"Wes in his hands :and fo alfoI think 
j{Wcſkould admit inche other Cafe 
Wpyment , arthe day that the pro- 
yot the Chactell is to the Execu- 
Wahis ov ne, and nor his Teſta- 
Fl Beoods , no part of ſurpluſage of 
Wie, can in Law be Aﬀercs, howſoc- 
Wi Equicie. 

Wattly, ifthe Executor redeem by 
ment at the day with the Teſta- 

in 
$01 money or goods, none will 
ot, butchar the thing redeemed 
Flim as Executor, and che money 
cf npayd for-redemprion is well 
Wriſtred, che goods redeemed be- 


o 
' 


7 C bderter value. Bur this way It 


x es no difference, whether the 
"Mlevalue of the: goods redeemed, 
beheld Afﬀſers; and the money 
496 for redemprion ſtand drowned 

8 theres 
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therein, or that that ſumme be Wy 
adjudged in the hands ef the Exy 
cor, as Afſers, and only the ſunii 
ſage of the thing redeemed over alh; 
bove the ſumme payd for redealfifae 
tlon. eo 
{ 'Þ 

T bmgs accrued by Covenant wWhe 

Aſſemption. Moc 
- j it 

F 4. Covenant with B. te milWar 
hima Leaſe of fach or (uchlary 

by ſuch aday; and B, dicth beforeiſer 
day, and before any leaſe made; liſted 

mulſt 4. make the Leaſe to the ie 

cutor.of B, and the Leaſe fo madifir 
him, ſhall be in him as Exccutor,Wwe 
conſequently as Aſſets. This ispm 
vedby the Judgement: in the (el 

berweene Chapman and Dalton 
Plowd. Com. late Queens time. , Yet I conialj} 0 
that it is not expreſſed in the rel 

tionot this Cale , ,thar this 14}. , 
ſhould be Aſſers, bart that rhe BY F 
cutors ſhould have the Terme aWthe 
ecetors,. which implyerh as muſe 
my-underſtanding ; and the deals 1 
tion, whereupon the Defendatlous 
murreth, ſets forth-che breach of va 


4 EXECUTOR. 
wwenant tO be 1n retardatione execg- 
Winn reftament; ; (o as the dammages 
Weapon recovered, viz.300. and 
Wound were Aﬀers , and conſe- 
Wanty alſo; ſhould the rerme have 
1 in lien and recompence where- 
W thefs dammages were given. 
Wh like Law, if 4. aſſume upon 
pod confideration to deliver into B. 
yſach a day rwenty Quarters of 
(alt, or ſo many loades of Coales 
(Wood, orany other Wares or 
echandiſe ; and rhis is nor perfor- 
edin the life of B. bur after to his 
xecutor, ic ſhall bero him as Execy- 
r, and ſhall be Aſſets in his hands, 
Wycll as the money recovered in 
Wmmages for nor performing ſhould 
we deen, 


Ofthings accrued by remainder, 
or increaſe, 


FF a Leaſe be made to one for life, 
theremainder co his Executors for 
ares, and he dieth, this will be Af- 

6 'in the hands of his Executor, 
buph it were never in the Teſtator, 

{Vas in the latter end of the late 


E _ Queen® 
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Queens time, reſolved by three Jul. 
ces, the Lord Anderſon only beingdif* 
a contrary opinion ; and there ir 
fid, rhat Craumers Caſe , wherllf* 
the contrary in effe&t was reſolwlif 
was of lictle authority; for tharthei 
were firſt two Judges againſt twoz 
after , Afounſor changed his oping 
apon a concelt , that there the ela* 
was by way of uſe, which could na 
no difference : Like law , wher 
Leaſe for yeers is by Will beq 
ed ro A. forlife, and after to Þ. if 
dieth before 4. Although B. nyt © 
hadrhis terme in him, ſo as that i 
could grant or diſpoſe it, yet ll 
it reſt in his Executor, ashis goo 
and be Afers. As for a remain" 
for yeers, ſo in the Teſtator , tha 
might grant or diſpoſe it at his pl_f<* 
ſure, no doubt can be thealf© 
though the ſame fell nor in poſſe} 
ro the Teſtator in his life rime, d 
no ſ{cruple nor doubt can be, bntaf® 
this is Aſſets ro the Executor, ef 
whileſt it continues a remainder," 
before ie fallech into poſſeſſion, WF" 
cauſe it is preſently valuable and ll 


dible, Nor much of other natun | 


hn, EE "98 
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Weſe are the Caſes, where the Exec; | 
Metchandizing with che goods of his 77;7-0-35-#6 
W-xcor,maketh gaine thereof, So if "FS" 
We Sheepe , or other Carcell of the 
Weſacor doe breed,viz.beare Lambs, 
"Wehes, Colts, &c.' Aﬀer che Te- 
"Mearsdeach , even theſe which were 
;Mcrin che Teltator, ſhall yer be AG 
"MW, and fo che Wooll growing upon 
Sheep after the Teſtators dearh, 
there is one Caſe worth the con- 
taiion,and worthy of ſome doube 
Ml chinke , and chat is this. One 
h to his Executor a Leaſe for 
Wn ofLand , worthicwenty pound 
Were, and the Executor keepin 
inhis owne hands , one yeere af- 


"the Teltarors dearh, doth make 


"Se the lofſ: by rotor death; fo 
—_ 1: it 
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it reafon, that if che manurance rn F 
gainefull , hereape the fruits thg g 
inrecompence of his adventure," 
of his induſtry, skill , and good” 
bandry, Bur if the Teſtarors | þ 
of Shcepe and catrell were (asf; 
ceſſi.ie, or for the better advamy 
the Teſtators eſtare ) continued 
the Leaſe Land , then is ir reaſor 
the gaine or lofſe , whetherſ oil” 
them God fendeth, doe redouſif” 
the Teſtarors eſtare. Like Lane 
thinke, ifan Executor finding, 
he cannot inſtantly, after the 
tors death , letrhe Leaſe Landy 
the value, ſhall therefore buyi 
Corne, and hire the plowing, 
1t may be ſaid, that the Leaſe hat 
entire valuation at the firſt, upoif 
appraiſement, To this I al 
firſt, that the value upon theapp 
ment 15 not binding, nor muchnl | 
Qed arthe Common Law, ifith 
high , ir ſhall nor prejudice thi 
cutor; if too low, ſhall not advallh, 
him; bur the very value foundlif* 
ry, when it comes in queſtion, 
ther the Executor hve fully ad 
ſtred, orhave Aﬀetsor not, 


= 
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Mich is binding. Next I fay, that 
Wlong Leaſe come to Executors, o 
KM worth an hundred pound by 
Tre, and no {ale 1s made thereof by 
Whhace of a yeere or more, now the 
Mae continuing of the like value, as 
Welt, ic is no reaſon bur this hun- 
TW pound raiſed the firſt yeere, 
Wuld goe towards the paywenr of 
ts and Legacies rarher then any 
Wim ſhould be unpaid, This thing, 
ane the knowledge of them are 
| two wayes, 27z. Firſt to give 
ttoExecucors, to diſcerne what 
othem of right pertains : Nexr to 
AF unto Creditors and Legarees, 
Wand how far things ſhall be A 
;thatis to ſay, goods to enable, 
Wc and binde Executors to pay 
Wand Legacies. For wharſoever 
Jo theſe wayes commeth to the 
Fecuors from their Teſtator, or is 
Worred by any of theſe ACtions, 
Mb in their hands Afers, the 
Wand charges of recovering de- 
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CHaP. VII. 


W hat manner of Intereſt av Exh 
bath mn his Teſtators Goods | 
Chattells, and bow differm 
the common Intereſt they « 
thers bave in their owne | 


goods, 


968% He Intereſt whid 
J\ Executor, hal 
Rs Executor , in 
Goods of his TW 
a tor 1s much dc 
rent from the abſolute, proper, Wt 
ordinary Intereſt , which everſÞ 


hath inhis owne proper goods, 
may well appeare in and by tj 


points, Firſt, alchough it a (tra 
take away theſe goods, rhe Actionyni 


Treſpaſſe for the Execucor is offfmh 
nerall @rme, 2»re bona ſus ae. 
calling them his goods,whereas ape 


Ourlawed in Debt , &c, or com 


EY ow 
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& attainted of felony or treaſon, 
Wifcicech all his owne goods, yer 
WW which hee hath as Executor, 
all not bee forfeired. If a Vil- 
n be made Executor, his Lord 
mot take theſe goods, though 
may take all rhe Villens owne 
$00ds: and for raking ſuch Goods, 
Scfor a debr due to the Teſtator, a 
Willen may ſue his Sn Nay, ifthe 
zecutor grant all his Goods, ſome | 
” oat hath been, thar theſe gn 
Which he hath as Execuror, ſhould fs. A releaſe 
x paſſe : yea, the Lord Dyer ſo held ofallaQtions 
the late Queenes time , with this Þy an Execu- 
hWiſference, viz, Where the Grantor — 
named Executor in the Grantee, tor © 
Mere the Goods which he hath as E- 
liecuror ſhould paſſe , bur otherwiſe 
te be woe re Rr IE in the 
Hantee; and that this opinion is pro» gg. r,,.;. 
Fole, will furcher ho by that DOGITD 
Ny h followech. | Z9H,7,Kel.64- 
w Secondly, the Executor cannot by - 
ill give or bequeath the Goods he 
th as Executor, and ifhe dye inte» 
ie, and Adminiſtration of all his 
woods is committed to Z.D. yet hatch 
nothing to doe with the Goods 
T 4 which 


32-H,6, 34« 


Litl, tit ville- 
nage.41 442. 
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whichthe Inreſtare had, as Execute 
tohis Teſtator : Thus all his Good, 
r-acherh nor to his goods as Exec 
Cor.” - | 

Thirdly, whereasa mansGog 

ſtand lable ro the payment of 

See theſe fo re. A<Þrs, both in hislite time and aft 

ſolved in P/mp. The Goods which a man bath as}Wnd; 

corm.52.5.inter KECULOTr, are not to be taken in Exlllife 

Bransby & cutton for his owne debts, either wife h: 

ns Ham. ona Recognizance,Staturte,or Judyſſn 

#20. E[17. . k $ 3 

| ment had againſt him. Andit ſa 

one die indebted , leaving to his Ex 
curor much Goods, which he had 
Executor ; theſe are nor Aſſers in li 0 
hands, Iyable ro the payment of hiſÞth: 
debts, bur only for the payment aſſec! 
the firſt Teſtarors debts or Legaciy|0! 
Therefore a no min, brought by afLat 
Exccuror, ſhewing that he was not fd 
bleto pay the Kings debt, becauleriec 
Defendant derained from him an 10; 
pound , which hee owed him as Ex0F) / 
cucor to TI. S. was overthrowne , epc 
that it could nor be inren-led, ſaith tlqſ@t 

Booke, that the Kings dcebr could bes 

ſatisfied wirh that which the Plaintiff 

ſhould recover, and receive as EF 
crtior. - Whercas a Woman bei te 


9!) 
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Woſelſed of any Chattels perſonall, 
WM: moveable goods, all be deveſted 
Mr: of her into her Husband by her 
Krriage , ſo as if hedie, andſhe over- 
We, chey be not hers againe,bur her 
Mogands Execurors, or Adminiſtra- 

s, and if ſhe dies, all be the Hus- 
nds without being Executor to his 
Wik. Ic is not ſo of Goods which 
ec hath as Executor, theſe ſtil] re- 

ine in and to her, if her Husband 

e, and if (he her ſelfe dye, for char 
hath chem ag ic were in another 
pht, 22%, as ſhe repreſents the per- 


0 of her Teſtaror, her Husband ſhall 


Wthave them, ifhe be nor his Wives 
oecutor, and ſo Executor to her Ie. 
c#cor. 
laſtly, whereas the Writ of Tre- 
File ſeems ro make no difference be- This may be 
en ones ewn Goods, and thoſe he in hisname 


| ; 2 onely out of 
has Executor, that being a p oflc(- whoſe poſſeſſt« 


Alﬀtion or ſuit grounded upon 
Wpolſeſfion ; yer cons to an Adton _— | aug 
5 ere taken, 

leedt, which more taſtes and partict- 

5 of the righr, and there are they 

Wirenced : for where for my own 

L, when T ſue, the Writ ſaith Debet 
wy} «inet. 232," that the Defendanc 
, OWS 


The Office of 
owes me, and detainesfrom' met 
the Writ ſaith nor, debet, he doth 


me, bur dctinet only, he derainesf 
me, as admitting that he is not 


Debtor to me, though he ſhouldyh 


me; and ſo where I am ſued as Exz 
tor, the Writ makes me not a Det 


bur a derainer ; Orherwiſe , when 


my own right, owe and am ſued 
a Debr. Accordingly,where ]uy 
ment in an Aion of debr is giv 
gainſt one as Executor, It 15 not 


nerally that the Planriffe ſhall rec 


againſt him, but he ſhall recover ft 


Goods of the Teſtator, and therci 


upon this jadgement no Capis I 


againſt him, to inforce him to paſWoc 
Arreſt of his body , becauſe heisnſ 
properly debtor , but if after it bei 
turned that he hath waſted rhe Tal 


ſumme. Yet when TI ſue as Exccun&;, 


. 


rors Goods,out of which the ſaid diner! 
ſhall be farisfyed ; Then he han 


made himſelfe a Debtor, {ps alWini 
tir fuciendum, ſhalbe awarded, agal 


him, and then he ſhall be takeninÞ 
ecution. So alſo in ſonie caſes of 


plea pleaded , for where the jug 
ment 15 de Lonzs proprize , the Plant 


4 EXECUTOR, 
uy have a Captas ad ſatisfaciendum , 
1d that judgement is in diverſe caſes 
xr the dammages, alchough nor in 


Wmany for the principall. As forthe 


914 before judgement, in the mean 


rr ſe againſt an Execurcor, that is, 
Wccauſe of his Contumacy in nor 


pearing upon the former pro- 


v ” te 
The reaſon of this different inte- 


f between an Executor and ano- 
her, or beeween the ſame mans ha- 


Wing goods as Executor, and others 
We his own right ; as alſo of the diffe- 


it manner of ones being indebted 


WExccucor,and otherwiſe in his own 
Wiehc, is well expreſſed by the Lord 


ute goods which one hath as Execu- 


C 


ke, in Pinchons caſe,viz. Firſt, that 


or, he hath nor inhis own right, bur 


a enter dr0it , that is, inthe right of 


pther , meaning his Teſtator. Se- 


FWodly , thar Executors are but the 
, Wlinifters and Diſpenſers, or Diſtribu- 
ors of their Teſtarors Goods, 


y 


139 
34H.6.45s 


Co.1;b.9. 88.þ. 
Tee thisalſo 


P |cow.Cv. 520.4, 


The Office of 


Of alteration of propertie in the Excel 
tors bands, ſo as ſome good; becang'* 
his orone , which he bad as EW" 

cutor. 


J- O this head or Chapter, treatiy 
of the difference between the[þ 
tereſt in Goods, as Execuror, and» 
thers had meerly in onesown righ, 
and to his ownuſe, it isnot impert 
nent, to conſider how that which or 
hath at firſt as Executor, may be chu | 
gcd in property , and becometheFx 
ecutcrs own to his own uſe, as cthe 
his goods, which he had notasExfl yy 
cutor. Here ler us firſt conliderd - 
oo ready money left by rhe Teſtator: af T| 
ſince pieces of money , 972. ſhilling 
groates,pieces and half pieces of poll, 
cannot be known one from the other, 
it muſt needs follow that theſe com 
ming ro an Executor from the Teſts 
ror muſt in ſome ſort be altred rip, 
perty , fo as though the Executor 
thall be ſaid ro have ſo much in mong 
orvalue, yer can it not be di cerned 
which money ir his houſe was hisTe kp 
ftarors, and which his own, Conſe j 
quently] 


| 


4+ EXECUTOR. 


quently the Sheriffe upon the fieri fz« 
vos, for a Creditor, who hath reco« 
wjvcred againſt the Executor to pay 
© "Wie by the Teſtator , cannot 
hold, 


[16+4+0$22-5220 


CHAP. VIIL 


07 ſome caſer and gucſtions between 
the Executor and Heire, 


eEPIRIRPYs H E Exccutor may 1n 


PE Þ ſcended to the Peire, 


3 


"Yorthe removing and taking away of ,, 


= — * I 5 Py 


ach roome : for although the doore 

; & entrance into Hall and Parlor be 
a pen, the Executor cannot by that 
juſtifie the breaking open ofthe doore 
any Chamber to take coods _ 
ur 


& 


j 


WS convenient time after z1.Hex,6.30. 
ZE the Teſtators death,en- Ifother goods 


VN ter into the houfe de- takenamong 
them, he 15 .CX= 


culſed,2 I HF. 


EixGoods, fo as the doore be open; 714: 13b. Intr, 
at leaſt the key be in the doore : 640-Irisfo ; 
and this T underſtand of the doore of pleaded. 


* Ocfthe deed 


| I42 The Office of 
Ti but only may take thoſe inthe roongf, 
which be open ; and chis is'provel*? 
to me it ſe2ms by the caſe of the dll; 
| 43-£-3-24-Br0, with evidences,which, ſaich the Boll” 
| 245, Makesa the Executor may take and puta, 
keg tb the Deeds, delivering them to ke 
Heire, viz, the cheſt being unlock, 
asT underſtand it. Now a Chant 
or other room within a houſe, lock n 
= 2, Sancncloſure of berter reſp-&thaiſſe, 
Fiow.com- 20 cheſt. Bur ifche goods be not rem 
ved within convenient time , t 
heire may diftraine them as 4amnygh,.,. 
feſante. dy 
Where the Teſtator recover}, 
Land and dammages, ora Deedat 
| dammages, he dying before execnti, 
| 43. £4. 3.2, On, the Heire ſhall have execcutial 
| 10.E4.4,5,6. for the Land or Decd, and the Excq 
tor for the dammages, but temp. Edna, 
" the 4. ic is ſaid that uncill the Hei 
ſue a Scir. fac. the Executor canndſhs 
ſue execution for the dammagess Bt 
If a Crediror be made Executorbyſſhn 
his Debtor, and pay himſelfe part ou 
of the Goods, he cannot ſue the Heirthgq 
for the reſt , becauſe the debt cannot 
be apportioned, but otherwiſe, It 


may, faith the Book : yer ©«e. = | 


 Executionfirſt 


12.H.4. 


88 EXECUTOR. 15 IJ 
The take upon him the Executor- | 


W-, and have goods ſufficient to 
" 3/ | 


M2 dcbt be recovered againſt one 

odicch beforeexecurion ſued, lea» 7.7.4.# 31. 
Ms goods ſafficient ro ſatisfie; See Bro.Exe. 
Wall not the Land deſcended to 24 
V-f{cire, be charged therewith , nor 
like reaſon, any land conveyed af- 
WM judgement. 
Y Sea good difference where land | : 
Mconveyed, upon condition of pay- —_ 
TW: to the Vendor his Heires or af: ppoke fee 
res, and he dyerh before the rime, more, Lith 

lwhere it is to be paid to the Ven- f:77-b- 
Etc his Heires or Aflignes, and hee 3 F< 
JF; in the firſt caſe, payment ſhall = _ 
"tothe Executors, bur not in the 
What things pertaine to the Heire, 27 Hen7-4+ © 
"$1what tothe Executor , is before 
*grrcd. As for Frowicks opinion, 
awhere goods be mortgaged upon 
, Faation, that ifthe Heire or Exe- 
Wor pay , &c. Here if the Heire 
""_ payment, he ſhould have the 
"*%s : I ſee not how that can 


A Di- 


TheOffice of 
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A Directory for the follown 


Chapter. 
FUN - LN 
A. A!! as but one repreſent theT 
tors perſon, and muſt joyne , all N 
Joyned in ſuite, & & contra. 8 0 


B. here one alone muſt anſwen 
and how. | 

C. When they differ n Plea, thi - 
ſpall be taken , but one may on p, 
alone, 

D. One as wcll as all, hath, may 
aſſent or reſeaſe the whole, 

E. One cannot give nor releaſe ti! 
ther, nor divide. 

F. The po ſeſſion of one 7 the poſt 
of all, to what purpoſe. 

G. If the ſurvivor die Inteſtate, 

T eſtator is inteſtate , though 

other Execmtor left an 
For, 


" 


& EXECUTOR: 

H. Included in the perſon of the Teſta= 

tar, aud repreſents it, I: his Af 

fone; af one, & & contra. 
0 Bhat change by death of the Ti- 

' ſtator , tonehing procceding in 

. ſote; 

K, Proceed to or in Execution , where 
without Scire fac. 

M. Fhether the Executor ſtand in 
bis owne quality , or his Teſt- 

tors. 

Wl N. Where one alone may ſuc. 

0. In ſuite for them ſuch as will not 
Joyne,ſhall be ſevered,and the other 
my ſue and proſecute alone ; con- 
' fequents inde. 

Yl P. Death of ove Executor , Plain- 

tiffe or PU where abates 

Writ. 


CHAT 12 


How Executors ſtand betweent ih 
ſelves, and in repreſent ation of, 
relation to the Teſiater, as hitl 
ſignee or Deputy , or as the 
perſon with him, and where a 


td what purpoſe, 6 other perſon, 
Are asoneper- * => ol ped of 3 P Ls 


ſon; therefore . .. "0 ; 
cannotplead W, RA Py Irſt, all of them! 


ſeveral pleas in @&A [FN repreſent theperh 
abatement.37. G2} TIA. of the Teſtaror, 
4 ox therefore mult iſ 
Bro. Cx. 13, : ” CY all joyne-in ful 
Byo0. £x.20.21, GT gainſt others , 
Therfors one in ſuite by others they muſt bei 
Executor ſued, made Defendants, or ar leaft ſo mill, 
| carer of thenras doe adminiſter: forrhoſſhs 
 Excantornot ©< Executors thenifelves mult ality. 
ſued, muſt motice by the Will, how many Evliſhuis 
plead that he Tors be, and muſt frame their ſuite 
didadminiſter cgrdingly ; Creditors and tf 
9-H.6- 44. B79. vers need not take notice of anymilſfh 


I 3.23, H,6.38. gg in 
as. 5" then doe adminiſter , and Exe " 


SR SRS-ERTSS>=>T.v momma. 


—__ 


F— a, 


on EXECUTOR, 47 


the office of Executors. For this 
maſon, as Trake it, in the time of 
Ting Edwardthe 3. where two Exe- 32.E.3. quid 

cutors were of a terme,and the reyer- J#r-clam-5- 
fon was granted by Fine, mentioning 
hut one termor. , and thereupon a 
Onid juris clamat , accordingly 

we brought againſt that one Execuror, 

\Wthis was hfld good enough, chough 

' Stheother Executor was not named in 
the Suite ; .belike, becauſe that one 
(who indeed was the Teſtators Wife) 


Wdonly occupy the Land, and rake. 
| deproſits thereof For cl fince al 
TJ the Executors doe repreſent rhe Te- 
zors perſon, all muſt have Deen Na- 
med. There oredidthe Judges re- We 
Ulhlve in the time of Henry - - that * Sp 
where a Lefſee for yeeres made two 
cators, and one of them was di- 
CFfrined by the Lord for Rent, who 
Sfowed uponthe Leffor , that Execu- 
wt ſhould have aide of his fellow 
MFaecutor, ro the end that both 
S=enchave aide of the Leffor, which 
<I&2alone could not. And upon this 
"Jan, viz. that the Executors repre- 
"me the of their Teſtator, as 
"yg" ( _—_ ſpeakes the Parlia- 9.E.3.cap.3. 
2 2 


ment:- ) 


The Office of 
ment ) Ir was enacted in time of Ii 
ward the Third , That the Execurogllt 
though never ſo many, ſhall havehulf 
one eſſoyn,neither before appearangier 


gz nor after , becauſe their Tellallyh 


whoſe.perſon they repreſent. © Fr 
have had no more. ye 
© t 


It is further alſo enated by the( 
Statute, that where two or three Fully 
ecutorsor more be, they being ſud; 
Butnotifhe Iinan aCtionof debt, though all diſh; 
appeareatthe not appeare ; yet ſach one of them 
fmmons-1E-4 more as doe , or doth appeareat thi 
ay dex Gramnd: diſtreſſe , ſhall anſwere alone 
rd — Je. Without his companions. And thiſh 
clare againſt Statute hath beentaken by equity! 
all. Heneed three reſpects. i 
not,buthemay Firſt, rouching the perſons :t| 
- admit another - : 
ang it ſhall exten {,nor ro Executors onliify 
x7 rp but alſo ro Executors of Execuronflh, 
| 2.H.4.12. YJeca to Adminiſtrators alſo , thougſe 
' But Proceſſe the Statute ſpeak only of Execuic 
_ eo Secondly, touching the ARionine 
j. - Whereasthe Statute ſpeakes onely ihe 
| 3--6.35, the ACtion of debr,ic is raken by eqliſhee 
Executorsof ty to extend co other ations , as tilh! 
'Executors by Writ de rationabili parte honorum, ih 
equity.39-H:6. Jrinue , yet perhaps, this latter ihorh 
- Bro-EXEE. on will be (aid not co be maintait bi: ; 
againy. - 


an EXECUTOR. I49 


Migainſt Executors, for their Teſtators 28. H:6, f.4. 
nt, bur for their owne onely ; But 14+H,4-23,2497 
uFxe yer are not come ſo farre as to de- SO od 7 
Mtrwine what 1s maintainable ; but 8H6/4. , 

whcther before all the Executors doe ;.H.s.351. 
apeare, hee or they which have ap- 39-E-3.5- 
reared , ſhall m_ ro anſwere ; and There 1r1s net | 

Sþto bring it to deciſion ; whertherthe tm. = _=— Ws 
tion be maintainable, or not. TI ——_ "I 
Mtinke alſo, that in the afion of cove- r1.H.4.63. As 
Mranc,and all other ations againſt Ex- thn deb.& der. 7 

mors, as Executors ; hee which | 
aeareth , muſt anſwere without his, B 

Mompanions, though the greater opi. ©9t* 47-Ez- 
| Hon in the Duadrageſimes WETE CON= ys 
Mary couching rhe a&io of Covenant. 21. -3 
Ku asfor the ſ#b pena againſt Exec'5, 3-H.4.20, 1n- 
Which is ro make them to anfivere to a /i ac. upon a * 
IFficein equitie; that hath been remp.F. army de- 
MBraken to be out of the reach and in- j,,,Qy aA wr 
nt of the Statute. So alſo of the La» ſuire. 

i in the Kings bench, as was held 47-E.3.22. 

the ame Kings time, except all the Only Fencld. 
Wecutors , making up the whole re- _— _ 

reſentative body of the Teſtator, be g. , -g 
the cuſtody of the Marſhall, one or 9.E.4.z2,t z, 
fore of them who are there , ſhall B 
Wibe inforced to anſwere; and ſo was 222421: Zee. 
vt lately held in the Kings Bench, =" 
7 3 where 


7-E.4.20, 


150 The Office of 
| where Maſter Juſtice Houghton panel 
an excellent reaſon; This caſe is ond) 
the ſaid Statute, viz. for that th 
Writ doth not mention any debt, n 
name the Defendants Executors. 
Thirdl1y, and laſtly, that Statureif 
extended by <quity to other Writsaff® 
Proceſle;for where the Statute ſpell 
onely of the Grand diſtrefſe , andthf®* 
Executors appearing thereupon; IW* 
« hath been. many times ruled, chaff 
$ . When he or they appeare' upon th 
| A . Acttatchment, Capias, or Exiyent, aff 
| 9:2 3rt Giver muſtbe, though thereſt appenſſ® 
| not ; for ſo rhe word Diſtreſſe is tak 
for all compulſary meanes or enforaf® 
ment of appearance. But whereth 
Statute reacheth not , viz. whentif® 
Proceſle is determined againſt onzuf* 
more, as by Qutlawry , &c. theretil 
reſt ninſt anſwer by the rules of tiff 
common Law ; except it be in the cal 
+ ap 669 of Husband and Wife Executor, 
r 1f but one Ss B / 
appeare,a8. H- therethe Wite cannot anſwer withoulf 
6.f364. judge- her Husband , nor doubrlefſe can 
mentagainſt without her,whereſhe &not he 157 
al, ecutor;burt where both beExecutots it 
there he may anſwer withour her, biſ® 
not ſhe wichourt him. When Exealy3 


o \ 


: 
£ 


F..- 


o 
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oe 
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”_= as Defendants have ap ared 5 if ſay a. 23 
Sronc of them will confelle the ati- p32 _ 
oachis bindes and concludes the reſt; Executor is 

Suif one will plead one plea, and the joyntly ſned } 
' Sec another, rhat ſay ſome , ſhall be v1.4; and 8. * 
Sived which is beſt for the Teſta- c— 2T, 2 

os ſtare; ſo where they ſue, ſuch as £48 : ——_—_ 1 
;Sillnor proſecute , ſhall be ſevered, may fever in 
iadche reſt without them may pro- pleas not dila- 
Sd; and in like manner where they ©21Y- C 


| A * 7.H-6eſ. 6.ptr 
ny to be received to defend their Cottaſmere. 


n p and one of them afcer makes de- It they recover 
Fu: ; ic ſhall not be the default of & one ofthem 
ll, butthe reſt; or he, ifitbe but prays 4 capead : 
Swwho appcares, ſhall be received /#: andthe o- | 
| | ; thera fieri. face 
Jouphold the defence of the rerm.._ { 
. : the firſt as beſt * 
{ Thirdly, ſo where they plead a re- qallbegranted ; 
Waſeto the Teſtator or themſelves, 3.H.4.*10. Bro, 2 
me after making default , this ſhall 44- Sowhere 2 
St be, nor make a totall defaulr in DO I 
pie Exccurors,to induce a judgement he fir ofrwo 
condemnation againſt them. Yet Executors, and 
pEWtruch each Executor hath the whol upon the $cz. 
Mdfthe Teſtators Goods and Chattels, /- after his 


Wethey Reall or Perſonall, and each pardon but one 
ay fell or give the whole. One of wy P = ——_— 
eiemcannot give nor releaſe tothe o- g.xz.4.12.1 g, 
Air his Intereſt,and if he do,ir1s void, 21.E.3.13. 
gathe who releaſerh ſhall ill have a 37-7 DETOLED 


K 4 much 


The Office of ' 
much intereſt, as ke to whomhenl 
leaſed, becauſe each had the whd 
before, upon this reaſon long fing 
where one of the two Executors wi 
leaſed but his parrt of adebt it is iff 
that the whole was diſcharged: ulifiſe 
ſo if one Executor grant his part 
the Teſtators Goods, all paſſeth,}a 
noching is left ro the other , for hy 
each hath the whole, and there beti 
parrs or moyeties between Exec 
tors, Therefore, alſo though a ki 

Tfan horſe forathoufandyeares, of a thoula 

come to foure acres of Land come to two Fi 


| Exccutors,cach cutiors or more , no partition 
hath an horſe, djvifion can be made between then 


& yet all foure oe | 
E have but one. becauſe it is nor between them), ashe 


27.H.8.21,22, {WEEN JointLeſſees of land where caſt 

Z ' hatch, buta moyety in Intereſt,thoug 
poſſeſſion of or through the who 
Amid Executors, each hath: thi 
whole, and therefore if he grant'lknd 
part he grants the whole, But oneE 
ecutor may demiſe or grant the dl 
ty of theLand for the whole term,aur 
ſo may the other doe, and this wait 
they may fertle in friends or othaſel 
rraſted for chem, a moyety for camu 
either in ſeverall or undivided ; bp 


»-- 
dii4 9 


Y &EXECUTOR. 

are of chem cannot make a leaſe to. 

«he other of any part, for he had the 

Whole, nor can One ae the other as 

Wxecucor , yet if the Teſtator deviſe | 
Wone of his = all his goods, ©-77-5+ 
nfferſuch debts and Legacies ſatisfied, 


ere, after thoſe ſarisfied,that Execy- 
Ir may take the goods, and maintain 


WM ation of Treſpatſe"agp Z 
ter Executor , it he take themtrom- © 


Wo, and conſequently an action of - 
Were, for keeping or detaining 
nem : buc this 1s as Legatee , his 

maſſent perfecting the 
The poſſeſſion of one Execurtor , is 
if | rolfeſion of all thereſt ; .ſo, asf 
Freappearing toa Suir, and rhe other 

ating default, in whoſe hands all 
me goods be , which are not admini- , , j7.11.. zr6, 
ered, if, I ſay, here he that appeares, 12. | 
eds that he hath nothing in his F 
uzads , this ſhall be found againſt 

v; tor whatſoever any of the co-ex- 
Eutors hath , he zalſo hath}, and is in 
poſſeſſion , and fo ſhall the Credi- 
ar recoven, and have judgement to 
Wlusfied our of the teſtators goods, | 
dn his hands. And therefore if Allmuſt ſue. 
ipods be raken from one , all may 194.6.65.cont, 
W / mains 


154 The Office of k. 


Os mainrain an action of Treſpaſſcthad; f 
ann "7: 9p9D; for the poſſeſſion of oneiniiifht 
may be in his Poſſeſſion of all. Bur the poſſeuWiih 
name only of one ſhall :not be ſo the poſldy 
from whom of all, as to charge the othersolfflde 
needle be  goods:whereof more elfwhere, Shi 
named Execu. Where two Executors be mablifh 
ror,Brs.Ex.31, (2 one —_—_ and executed. 
39.8.6.45,, ; anddying; it the other dy afteringþ 
F * ſtate; now fhallnort the ExecuwMi 
GG himwhofirtdied be Executortolhel 
firſt Teſtator, bur he is dead intel 
becauſe the ſurviving Executorilhhe 
dead; and in him the Executorlih, k 
32-H-8.B7022. was wholly and foly ſerled by Wa 
19-11.645. death of his fellow before him: Thth 
Adminiſtration, de bonis non aduiiftld 
ſhall becommitrted, Were 
| The Executors, or Executor,iltitha 
one ſo repreſents the perſon of hisWo 
mound ſtator, + he 151n on his Aſlyyto 
by the very making of kim Executdſi 
ſo as if one covenant to wake a Ley 
co 1.5, and his Allignes by ſuch a tinno, 
Chapman &Da! and 1. S. dyerh before that time, 8Þ 
tons caſe,Plow. betore the Leaſe made ; now Miifity 
: the Leaſe be made to his Executiifſeth 
as his Aﬀigne , repreſenting his|Wir 
ſon; ſoalſo ina condition topo 
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;Feoffor or his Aſſignee, yer a —_ 


[ j to 4. and\his Aſſgnes during co.1jb.5.f. $0 
life of B. ſhall nor goe to the Exe- "” 
ors of 4- So wherc in a generall 
wc by Parliament, there is an ex- 
Wien of perſons outlawed after A 
jgement , unto the perſon ſo out- Sowherthe 
apc ſhs1] fatisfie the Creditor, who ftat. of 77.1» 
hOurlawed him. Ifthe' Outlaw gives time tor 
Wbcfore chis done, his Executor as prooteto - = 
Wclnting his perſon, may make — 
Waftion, and ſo make the benefir His Executors 
be pardon to extend to his Teſta» may doit, ifhe 
|  forfaving his goods, as if himſelf © beforethe 
WGrisficd bis Creditor, though he 92S ©% #5 
tthemunſatified , when he left the hw 
. Fa Co.11b.6.f.80. 
Wild, & den: obzit texremum. Yet Alſo Executors 
Were A. ſold Land to B. Upon provi= {hall have reſti- 
Sthatifhe payed ro B. his Heires,or ©9n  ſtoln 
I'm &c. B. dyed. A. payed at the goods, and - 
Ftohis Execurt di d WO 
(hk utor, and it was doube yo the Statute 
that it was not good,for the word {peaks but of - 
Wgnee could nor reach co him be- cpary; 
WioAffignce of the Land:and where 
. 2 E'.Dy. 180. 
WExccutor brought an aftion of ac- ve 
bs . Hopes Contr.Where ta 
upon a receipt by the hads of the ,y to 4 the | 
Wikitor; the Defendant could not be Feaffor his 


Tt ited to wage his Law ; for rhat heire or allign. 
Sw held a recepr, per autermains; ©9:1v-5 1:97: 
i yet 2 El;.Dy.183- 
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yet itiscleare, thar if one by Boll 

Covenant tye himſelf to pay wlſs' 

ſumme at ſuch a day , not mental 

his Executor at all; yet is the Fu# 

tor bound, as included in the nanÞut 

perſon of the Teſtator. And wifi 

3-E5z.Dy'201. the Satute 23. of Henry the High! 

gives the Wrir of attaint(in the caſÞc 

there mentioned ) againſt the jſe! 

thachad judgement, it lieth wJ 

his Executors if he be dead; Fu 

thereof another reaſon 15. gingſti 

27.H.8.26, Where a man was bound, tha 
would not fue upon ſuch a Bond 

he dyed , and his Executor ſued; WP! 

was held to be no forfeiture of 

Bond. So where one was boundſell 

pay ten pound within a moneth aÞK« 

M.15,% 26, Tequeſt madeto him, and hee 4 

Eliz:  beforerequeſt, it ſufficed not ronaſſm 

-þ It tothe Executor , as Aanwodlds 

ard oy It was hikewiſe held that the wangſ® 

rainy; "4 of Atturney put in for the Plain 

walſh.inba.reg. In'debr, ſufhcerh nor for his Execlge 

I ro bring a Scire Fac, upon the jul 

36.8. Bro. ment, Andif Executors ſue Ev 


4 Merchants t50n upon a Statute in the nameMſþpb 


A --y 
_ — 


Conuſee, as if he were alive , th 
2 R-3.8. yoid, and they may ſue out new4p* 
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gand this they may doe without 


Scire fect), as well as the Conu- H 
night, if he had been alive, Bur 7+ 
aſe Juſtice, ifrhe Conuſor in a ;;.x.z.x9. 
We ſtaple be returned dead by rt. cont. upon 

geriffe upon the Extent z a Score 2 Stat. Mer- | 
muſt be ſued out before extent chant. 
Sd; and upon a judgement had, 
She recoverer die before execution, 
executor cannot,as himſelf might, 
out execution withour a $c3, fac. 


there aid. Yetif after a Capiar pegs: noipn 


267.UPONA IG. 


, awarded , the Plaintiffe die cogniz, 
xe it be executed, the Sheriffe T 
ſproceed ro the taking of the par- 


adisnot ſubjeC to any ation of 
{Fempriſonment , nay, ifhe ſuffer 
| ;MÞtocſcape, he is chargeable, as 
 W-Lizabetb, ic was reſolved upon 1 
mÞmotion of Arderſor ; but withall 30.Eliz-r0r-31» 
/{@$#be1d, thar reliefe might be by i 9 regs 
an querela. Like reſolution was 
fe Kings Bench,Afﬀrer ſome doubr 
cy, and rhe other Judges,where 
ulOctendant died afrer a Fieri fac, 
aaed, and before it was execu- 
»(Fitar the Sheriffe mighe proceed 
wifſathe Goods in the hands of the 
MN - | But 


I58 
I 


P 
32. Eliz, vel 
EIT. 
I 


Paſ.28.F11z- 


The Office of . 


Bur if the Defendant in an aol 
debt upon a bond, plead a rendy 
the time and place of payment, 


ctendersthe money in Court, why 


reſts, and thenhe dies , now ſhallif 
the Plaintiffe , have this money, lf 


eauſe rhe property thereof is d 


ged, and become the Executor MW 


was held in the Common pleas, 


he is put to a new ſuite againſt the 
ecutor, Yer where jndgemet 


once given in a Writ of Partition 


a termer, or in a Wrir of Account 


the Plaintiffe die before the ſelf 


Judgemenr, needfull in both cali 
Executor is not put to a new lf 
but may proceed by Sci, Fac. iff 


the former judgement, as the 


Anderſon held upon the monde 


Fenner Serjeant. Though befo 
found the Executor nor in point! 


nal], all one with the Teſtaror, 
poincs beneficiall, che Teſtaror 
cludes him in ſome caſes, as whiff 


Abbor granted to his Leſſee to 
Eftovers in another ground, if 
held chat his Executor , though 


58S ﬀXTN 


I. 
Ad 


named, ſhould enjoy this, during® 
rerime,as well as hiniclf ſhould ip** 
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lane, And whereas the Star. 23. of 
'thes. gives coſts ro a Detendanr 
Meinſt a Plainriffe, ſuing for a wrong, 
breach of pronuſe, or the like, 
xetothe Plaintiffe againſt whom ir 
aft by verdi& ornonfuir ; it hath 
Menreſolycd that an Executor ſuing 
(pon fuch wrong or breach of con- 
ut to his Teſtator made, ſhould nor 
ycoſts, becauſe he is another per- 
Wochenche Teſtacor; and fo is it uſu- 
Winexperience. Bur if in ſuch ſuite, 
Arturney of the Executor mif-be- p, ,, x1; in 
Wc bimfelte cowards him, and for com.ba. 
 Mithe Executor ſuech him, here if ir 
Wi againſt himin manner as afore- 
Wis, be ſhall pay coſts, becauſe this 
Fa4ſuice for a wrong done to him- 


o 
; 
: 
, 
7 


Trin.36.Eliz- 
FJ ba- Tefe 
HM 


$ 1f4. recover adebt as Executor of 
$ and makes B. his Execuror, and 
Wdcfore execution ſued, 2. is nor 
ttonew ſuite, but may have execu- 
Aaupon that Judgement : Bur if A: 
+ died inteſtate, now could none 7x 
; @Aminiſtrator to cicher of them, 2g 1.5. 
x Adminiſtrator of 7.S.have exc 
veanof this Judgement; for the for- 
Wrath oo intereſt in any thing per- 
” tain- 


 Theoffice of 
tayning to. 7. S. and the latter coufiul 
meth to title above the judgemenihc 
2sz. as immediate adminiſtrator 


7. $. who is now dead inteſtate: fer 
derives no title from the ExecuGx 


who recovered. | 
Ifa Conuſee have a certificateinMnc 
the Chancery,upon a Stature,andtyl 
dyes,before extent taken our, his 
ecutor is put toa new Certificatealh 
for obtaining of it , muſt make Af 
vit,that no extenthath yet beent 
Our. Wir 
If an Alien join with his Wik,vifpin: 
is Executor in a ſuit for debt, ant 
commeth to Iſſue , he ſhall nothulſf 
triall per medictate alievig.or Lingui 
ſhould be if he otherwiſe werepanſt 
toa tryall, as was held inthe cal 
D. Fzlio, Yer if a noble man ſue as, 
cutor to another , not noble , hell 


for his nonſait be amerced 5. poundWi! 


if he ſed in his own right, as was 
ceived 21. E. 4. 77. By the fame 


and reaſon doubtlefſe a Noble2 
ſued as Executor,ſhall not be arrow 


nor ſhall any Capiss be awaraaee 
gainſt him for not appearing. Al 
any tryall ſhall be of any ihe, tha 
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{be rwo Knights of the Jury, as in 
þ _— where a Peere is party. 
ewife where the Wife is-to have 
convenient appareſl, whereof che 
ecutor muſt nor bereave her; If 
Ki: te be a noble woman, it ſhall be an- 
iff@icrable to her degree. A 
iy [fone Execuror only fell goods of 38. E5:f'9. 


MtTcitator, he alone may maintaine 


\Ation of debr for mony. Soif 

Woods be raken our ofthe poſſeſſion 

one Executor, he alone may main- 

ean ation , and chart withour na- 
ing himfelfe Execuror. 

W& Some couch hath been before of 


ſumons, and ſeverance, whereabour O # H.7.1.8 
| padded. Ifone Executor will 5-E-2-Firxz.br- 


802. Conte 
, or cannot joyn in ſuit with the 38.E 313, 4 


| her ſoas he is ſummoned and ſeve- ;,F. MY 
==, now by his death , afcer che fair ; cont 78. 
at abated , 16, E4, 2. Fitzh,15k, 
Withe live ill judgement , hemay 
execution, ſay orher books,13. Ed. 


Tl 'FT0/M Exec. -0.11.R, 2; Privikaze 2, 


Me, of that for he cannot ac* 
nledpe facisfaftion , as hach been 
| wired AMicb, 14. & 15, Bliz, 
19, And the reaſon rhereot be- 
ecauſe he 18.no party rorhe judge 
L ., :_ ment 


| _ _ 


ment, by the ſame reaſon can here 
ſue execution upon it, for how carl. 
have execution for whom thereizulf" 
judgement ;given , now the recon 
15 only inthe name of the other Ew! 
cutor , yea, by the ſaid laft book, if 
| ſcemsthat after judgement had, Wif®* 
cannot releaſe the debr , beeauſcit 
now altred in nature, and turnedilf* 
rem judicatem , though at any tnl® 
before Judgement he might haven” 
leaſed it as both thar laſt book ſad} 
and the rwo precedent temp, Ed; 
Rich, 2. yea in an ation of accout 
after judgement had, rhat the Dela 
dant ſhall account, the releaſe ofhif: 
ſevered, is a good diſcharge totheiFf* 
fendant,as was refolved 48.E.3.14,1 
bur this is nota plenary judgemet , 
for nothing is recovered thereby 
another judgement is to be hadalaſ4? 
the account , which may be agatif : 
the Plantiffe, ſo as this releaſe calf; 
before any debt or duty adjudg On 
What ifthe Defendant be had inalif” 
cutionatthe ſuit ofthe Executorwihy” 
proſecurtes it, and eſcaperh , whale: 
may the ſevered Fxecuror diſchagiy-: 
the Sheriffe or Jaylor by aRelealt; =! 
think he may nor. W. in 
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'F Þythat above it is plain, that if an) P 
ic of the Execurtors Plainciffes dye» 
WeWricis abated, only where he (6 
"Sing was before ſevered ; opinions 
Kncbeen different, as above appeares. 
Wl is ir, if one of the Defendants 
;Wrecutors dye. Yea, if the Planciffe 
reditor ſue A.B.& C. as Executors, 
, Where only A. and B. are Executors, 
Were by the death of C. the Writ a= 
Fas, or fals tothe ground, yer 4, 
dB, as Ithink might have pleaded 
abatement , that they onely were 
\Wecutors, traverſing that C\, was not 
;[Wrecutoz', bur che Book dorh not fo 
(ive, See 4.6; E.3.f- 9,10. 
$ 45 4.and B. :above might admit 
a Writ againſt them and C. Soif 
Fc Wricor ſuir had been againſt A. 
t jy, and he ſo adnir ir not pleading 
datement , the recovery againſt 
alone is good; g.E.4.12; 
MOne that is Outlawed or attainted- 
4 * 2 ' 21H-6430. 
"Yown perſon, may yet ſte as Ex- 
Mor, becauſe this ſuir18 in anothers 2xE.4.49.69- * 
Wh, viz: rhe Teſtarors:' But he thar 42E-+3-13. 
Ficommunicate camicr proceed in” 14 H:5-14375- 
- 8 Exccutor , becauſe none can 
netſe with him withour being ex- 
| L 2 come 


2.H.4f:14 


9-E-4.12-Bres ' 
34+ 
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3 8.6.40. je], COMMucicatc, as a Book ſayes, . Yalſ? 
44-c0.14b.81.69 doth nortthis excommunication ple 
IT.R3, excom ded, abate or overthrow the tary. 
BF - bur make that the Defendant my nl 
ſtay from anſwering his ſuit, undlf, 
che Plantiffe be abſolved and di 
charged from his excommunicatian * 


22240+++$+4þ 
CHAP. X. | 4 


Of the Poſſeſſion of Exe: 
cutors, or their a&u- ' 
all Having, 


1. What ſhall be ſaid , ſo to com: 
their bands .as to chargethen 

2. What ſhall be ſr.&b @ getting ,opþ 7} 
ing from them, «s to excuſitht 


EE have before co... 

. fidered whart thinglh. 

” hall come to ie. 
74 cutors , and belliif., 
-Y come ſhall be AR, 
"eZ in their hands.Nolhhy 
din Reedes Calc Why: 
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q s Execuror ſhall not be charged 
+Fyith, or in reſpe&tofany other goods 
RBhan choſe which come to his hands 
WEkfer his taking upon himche charge Co-11b. 5. 
We the Executorſhip. Let us now 
mine whar ſhall be ſaid, and ac- 
Founted ſuch a full and compleate 
Foomingro the hands of Execurors, 
Widſhall make them within the reach 
"Wcharge of Creditors, and Legatees 
Wiz. "or the payment of debts and Le- 
Ficies. As touching debts due to the 
FMcharor, it hath before been ſhewed 
"Wiruntill-Judgement and execution 
ſad; they be nor Aﬀers in the Execu- 
Forshands, Now then, as touching 
ther goods or chattels poſſeſſory, 
Which are of two kinds, 252. reall,and 
""Fcrſonall : Let us pur the Caſe thus. 
"Mk: Teſtator ar the rime of his death 
"Pita flock of ſheep- in Comberland, 
{om in theBarns inComwel,Bullcoks 
- | l ates,fatOxen in B uck,ſbire;Mony, 
- Wuſchold-ſtuffe and Plate in London 
; Pleaſe forlyears in Norfolke, and his 
ccutor dwelt at (oventry,viz. farre 
io mall theſe places: what kinde of 
 Wicſlion ſhall theLaw judge this Ex« 
"nor ro have in every of theſe, in 
8 L 3 ſtantly 


The Office of _ 
ſtantly upon the Teſtators death;a 


before he come where any of & ” 
things be, either to fee or ſeize up 
them? In all the particulars ak 
mentioned the Law is all one, excl 
Caſe of the Leaſe for years, whichilihe: 
itbeof Land (as is moſt ufuall;) thailtte 
becaulc it 18 a ſerled and immoyeallphi 
ching ; the Law doth not reachwiliſy 
the footofthe Executor , to puthuſſſul 
in aQtuall poſſeſſion, for (Paſeſuiſi 
qaefi pedit paſitie ) untill himlſells; 
ſome for him aftually enter t wt 
on, Nor indeed need the Law IWTe 
or ſupply the want of a&uall poſkbſh 
on in this Caſe,as in the caſe of monſſhal 
ables; fince Land cannot be carmilfſors 
away as goods may, and thereforWc 
not ſubje& ro purloyning or inbeaſe 
ment as moveables are. Bur if wilſher 
Leaſe far years, were of Tirhes, ſun 
Executor, though in never ſo remaiſeſn 
place from them, ſhall be inſtapiſad! 
upon the ſerring our rhereof ingliſci 
all poſſeſſion of them, ſo as he miſuyt 
paintain an aCtion of Treſpaſieg 
gainſt any ſtranger which ſhall capt 
the Tythes ſet eur, though he, Mific 
any for him did ever before. pollen 
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aſa ofthe aid Tyrhes, or came neer 
trlkocothem. Bur if the caſe were of a 
xllcaſe for years of a ReQory conſiſt= 
Se not onely of Tythes, but alſoof 
alffleabe Lands, into which entry may 
h@emade, as alſo Livery of ſeaſon inir, 
hallſhen it may perhaps be ſome _ 
blShicher ſuch an aCtuall poſſeſſion in 
vilthes, ſhall be given by the Law to 
uſExccutor, negleCing to enteror 
For entring Mmro the Gleabe Land. 
«id fo I leave the confideration of 
wiTlattels reall, IR | 
ll Touching things Perſonall, Inwhich 
" ©1080 94 ſuch an aQuall 4x1 ea 
mote fſion , preſently upon the Teftas 32 H.6.13. 
afersdeath, as that he may maintain an 14.H-$-23. 
tion of Treſpaſſe againſt any ſtran- 
rr taking them away or ſpoyling 
uiem, though he nor any for him ever 
Wane neer them : wherhee yer this ſhall 
inch a poſſeſſion in the Executors, 
gu fuch a comming of theſe Goods to 
acir hands , as to charge them with 
yment of debrs and Legacies, yea to 
their own Goods lyable in ſtead 
theſe, is a point worthy of con{ide- 


a "And doubtrleſſe , this throughly 
4 | L 4 fifred, 
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fifted, will prove a caſe miſchievaulhy 
whether way foever the Law beulf 


ken, for firſt it muſt be admin 


that without the Executors lay 
his hands aftually and particulayiſc 
uponthe Goods in che: houſe or fel 

of the Teſtaror, whether the Execuy 


hath reſarted , hee ſhall be ſaid fol 


poſſeſſion, as to ſtand lyable i 
che Credirors, fo farre-as they exteliff 
in value; rihough after, others pulſe 


Joyne or imbefill them. Now t 


if dittance of place ſhall make dif 
rence, where ſhall be the bound ae 
Iimic of that diſtance, and ifrhelſ 


ecutor. may come at a firangers 


king or polſeſling of the goods, irc: 


miſchievous to Creditors. 


Onthe other fide, if it ſhallbelilſh 


upon the Executors to ahtiſwere fe 


the Goods whereof the Teſtaror drlfiro 
pollefſed; it will be miſchievousl 


them and dererre them; from takin 


Executorſhip upon thenz, finceini 


purloyniig, may be even of moneſſia 


Jewells, and Goods by Servants aifile 
others, about the Teſtaror, or whKliſ 
theſe things be. TI thinke therefoniſer 


that if without any fraud, collul 


, > 
4 
'T10 
44, 
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&rw70Juntary conniving on the part 
 ahfthe Executors , they be prevented 
neyotkers, oflaying hold on the Teſta- 
wits Goods, ſo as that they may di- 
<foſc of chem 3 eſpecially,ifir cannor 
@elnowne by whom they are fo pu r- 
Somned ;. and imbefilled , or if they 
S:perlons fled, or inſolent, that rhen 
&y ſhall not ſtand upon their ſcore, 
a$200ds come-to their hands, in re- 
Set whereof, Credirors or Legatees 
ulldraw ſo much from them , even 
if@uof cher owne Goods . as in other 
aſſes where they have, no ſuch excuſe 

ff Andof this mindeT the rather am, 1.1.6. cap.r. 
it Wccauſe T finde the whole Realme in 
Faliament,raking notice of fuch pre» 
Weation: of Executors, comming to 
x goods: of rheir Teſtator, by the 
ngfull a& and imbefilment of o- 
ters, without any default in them- 
infeves. And in this Caſe the Parlia« 
want hath given ſpeciall remedy,viz. 
ame Wrrirs ſhall be dire&ed ro She- 
uies.ro make open Proclamation for 
leeeappearance of the parties delin- 
ongfent in the Kings Bench, art the day 
linicred , and indefaulr thereof _ 
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ſhall be attainted there of felony, 1 


Writ being returnedexecuted , yh 


Proclamation made. Bur notey 


this Proclamation 1s to be made wil 


Market dayes, within twelve dafffx 


nextafrer the Delivery of the W 
and the laſt Proclamation nuſ 


fifteene dayes before the day of offi 
pearance. And theſe Proclamatui 


muſt be made in ſach Cities, Burro 


Places ( faith the Statute ) nota 
preſſing what is meant by rhe waliſ 


fuch , and therefore, meaning da 


lefſerhoſe in which the aft or offaiſh 


is committed. So that if rhe faltiWoc 
not committed within the limit ig 


ſome Citty, Burrow, or } 


Towne,no remedy is to be had bytiffo 
Statuce ; for that the Proclamatiſt 
1sto be made upon Market dayes, i 

the place where, &c. Now beluhtt 
other Places, even ſome Burrows, 
Townes, ſending Burgeſles to wht 


Parliament , have no Markets, and 


are no Places within the. A. 


li if : 
rwo Executors muſt require ul 
Writ, therefore where rhere is i 


| 


one Executor, no reliefe is gives 


* thisLaw, for it is penall , makinſ®' 
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bay, and therefore ſhall nor be 
itended by equicy beyond the 
thFords, Laſtly , it exrends bur to 
mite Executors of Lords and Perſons 
good degree, and onely ro the 
paſſing ſervants of ſuch Perſons, 
x to other ſtrangers , purloyning 
Goods. But now , who ſhall be 
id co be Perſons of good degree,nor 
wp Lords , I will not much labour 
efdecide, the rather becauſe IT have 
arheard , norread, to my remem» 
race, of any Aion brought up» 
a this Stature , bur I thinke thac 
ipod degree mult {tay cither ar. a 
tight, being che loweſt dignitiy, 
i&:taGentleman,, being a degree of 
Worſtup, as elſewhere is ſhewed, and 
ſ{etoope any lower. 
And the faid Statute ſeems in ſome 
art to imply an opinion this way, 
auchT incline, in thar it exprefſerh 
us purloyning to be an impediment 
Wine execution of the Will, where- 
the Execurors ſhall anſwer and 
Ke good ro Creditors & Legateces, 
ant of their owne ſtate and Goods, 
Deſc imbefilled, the execution of 
ne Will is not hindered , bur the 


Exe» 


TheOffice of © 


Execntors are damnified in theirof” 


private valew, yetir may be ſaid” 
the other fide, that ſome things gif 


In ſpecie by the Will , ſuch a' peecalifi®” 
Plare, ſuch a Furniture of a bed? 
Chamber, ſach a Jewell may beyl” 
loyned, ſo thattheLegatees cant 
ver have them , and conſequently 


execution of rhe Will be hindr 
though ſome recompence be mad 
the Executors, but how theſe Ley 
rees ſhall recover recompence inſx 
caſes ; for that Legacies are not 


recovered by Suite at the Comnilif 


Law. I muſt leave tothe Profeflo 


the Comon or Civill Law ro:1nforli 


Burifthe Executor be of ſecret M, 
ſent to this imbefilment , whaa 
eventhe forbearance to ſue for then 


covery of the things , or the valu( 
them in dammages, if knowne wht 
they, or the imbefillers be,is a ſhre 


evidence or proofe, Then (ball 
Executor be adjudged an havaYy. 
them, and ſo ſtand charged as hw, 


them, for Pro poſſeſſore habetur i, 
dolo defiit poſſidere. And if in 


Caſe the taker by prevention 
the Executor before his knowl 


1 
wg 


+3 EXECUTOR. 


Sethaps , of the Teftators death, or 
| Wlcaſt, before his poſſibilitie of re- 
Ke to the place , where the goods 
Mere, to put them in ſurecuſtody, if 
: Wy, ſuch aCor keepe theſe goods 
Smfalling upon the ſhoulders of the 
H&ccutor , they ſhall ſurely fall upon 
\ Maſe, and make him chargeable ac 
i MW Creditors ſuite, as an Execuror 
M tis 0wne Wrong, 


0! Goods Joſt by, or gotten from, 
Executors, 

MI) Ut = we the caſe ( for thereun- 

Jro ſhall be our nexc ſteps) thar 
, Wo0ds come fully into che Executors 
Þ{&ſion and hands, bur be againe 
Fl or gotten from them wichour 

7 default in them ; Shall they yer 
"Md anſwerable our of their owne 

Mates for them? Surely hereabout 

Þ ditintions muſt be made as I 

(414 | 

Ylhe firſt whereofT derive from our 
ing touching eſcapes of perſons 
[Fa in Execution , and imprifoned, 

$ be reſcued by Alien enemies, ,. ny g.1- 
F > iffe Or Gaoler ſhall not an- 16.E 42.3. 
;F& out of his own goods for his _ 7-EliDy 241. 
| other» 


Wid.29.Aſſ-p. 


28.8 E43.Fit3 for the fafe cuſtody ; Here if B.beron 
' bedofthem, he ſhall nor make lah, 


- Aetin 59.9Ed 
+90. 
3H.7.4. 
Co.l.4.f.8 3334- 


The Office of 
otherwiſe if it be done by Subjet, [ 
gainſt whom remedy 1s to be ha} 
the courſe of Juſtice : and ſo ſhoul{iif" 
thinke it to be rouching Execu * þ 
viz, thar ifenemies landing ( ana”, 
the Sea Coaſt may cally , and owf® 
happen) ſkall rake away Carcell, , 
Goods from an Executor , hereby}. 
ſhall be excuſed, contrariwiſe ordiul 
rily , ifrheereprion or direption, h 
by ſubje&s knowne and aQionalk_ 
Another difference I ſhall think ny. 
probably be taken from rhe rule, 
our learning touching Bailemeni, 1, 
A. deliver Goods to B. to keep ali p 
own, or generally, vsz. wichoutale.. 
ſpecial] undertaking by B. to keqll, 
them ſafely, and withour any mongii” 
or other valuable confideration,ginalff, 


i”19 


fa&ion to A. for them ; and fo ifthqſh, h 
be ſtoln froma Servant ,: or Fay 
But if they be taken away by a know, 
Treſpaſfſer, not felonioufly,ſomeopls 
nion hath been , thatthe Keeper ha 
make recompence , becauſe he halle. 
remedy for reconipence, or ſatis th 
on fromthe Treſpaſler, yet ofthis. 
tt 


aw EXECUTOR. 


&:[fould doubr , beeauſe A. himſelf 
A gcll as B. may have this Aﬀtion for 
Hamges againſt che Treſpaſſer. 
7 an Executor is of thenature of 
"+ one _ the cuſtody of ano- 
SDemans Goods, and T have ſeen in 
Sunuſcripe entiregthe Writ of Tre 
Wiſer by the execuror , expreſſing 
Wods of the Teſtator in the Cuſtody 
cexecutor to be taken from him; 
xfore me thinkes he ſhould no 0- 
Wewiſe be charged chen Þ. ro whom 
ds were,as above is faid,delivered 
"Wokepr, Forthe Executor haply 
ll have no benefic nor advantage by 
TÞExccutorſhip, all the Goods nor 
" Wicing perhaps ro pay debts, and 
"Woacies, which is the ſtate we moſt 
"Wake of, zz, where Gouds want to 
Wſ&bts , and Legacies, for where 
Fe wants not,the queſtion need not 
"Slade. Yet a Servant or Factor, 
WO hath wages for his ſervice, is not 
"Wreby made lyable co farisfic for 
9 in his cuſtody ſtoln, becauſe he 
$6 nor for this particular cuſtody, 
"compenſation ſo of an Execuror, 
Fſcrtiaps benefir might accrue to him 
at 'the Executorſhip , as haply che 
w 1 diſcharge 


176 


Fx  -TheOfficeof 
diſcharge ofa debt owing by him 
8&c- Other Caſes there be, whergh 
the Executor will ſtand more cleag 
diſcharged. As ifthe Teſtator li 
Leaſefor years, ſtare by extent, wall 
ſhip, or other Goods whereto heli 
bur a defefible ritle,and they beeiliſjuc 
ed after his death. So it heleft aſt 
at Sea with!imuch Goods and Mall 
chandiies ; which are drowned ie 
the return, never arriving, in ſafe: 
So allo if he lefr a flock of ſheer 
rainted wich the ror,which dye ſha 
ly after him, in none of theſe rhreeaÞ0 
ſes doubclefle ſhall the loſle fall unſad 
the Execuror. But to pur a Cal 
more doubt , what if a Leaſe for yealſ 
come to an Executor , ſubjet win 
Condition for payment of Rent ,onfffl 
ſumme in groſſe , and rhe ExecunÞM 
failes in pavment , whether ſhall) 
loſſe fall upon the executor, toll 
made good to Creditors, or Legal 
out of his own fubſtance, or not? Meal 
this I muſt anſwer by this diſtiiuþn 
viz, It the executor hadrakent 
profits of this Land fo long as tofulu 
niſh him wich mony for chis/paymeaÞ® 


or if he had other Gods of his Tei 


 amEXECUTOR. 
vsin his hands to ſupply the pay- 
pre, then is it his defaulc chat the 
eoney is not payed, and he muſt beare 
4Mieſmart rhereof : otherwi'e n ir , for 
Fci3not bound ro make payment out 
hiſtis owne Goods , yer 1s he a ſullen 
od unkinde Execuror who wall not 
doe, when as he may repay and ſa- 
elffpic himſelf by the profits thereof 
ir, Like Law if the Executor fut- 
F&:bond of a hundred pound to be 
enWſteic, for not paying of fifty Pound, 
ang ſufficient in his hands, So al- 
ofa Recognizance, Statute, or 
wement, defeazanſed upon pay= 
Cent of a IefTe Summe ; yea, I lefle 
4Wubr of all theſe Caſes , taen of the 
' oÞiciture of the leaſe for yeers ; for 
$#ly che Execuror had time to have 
Wthe Leaſe, and made money there- 
towards the payment of Debts,rhe 
ſton and negic& whereof may be 
neFured unto him as a defauler juſtly 
? Fealioning recompence ro be by the 
wav required from him, Bur per- 
the may excule himſelf that he 
ud not finde a Chapman who 
neould give him to the value thereof : 
Xugto yer reaſon can cafily reply, 
{ M that 


Yet Q *#v0. 
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thar it had beene much better tohay 
ſold it under the value, rthento hay 


loſt che whole value, by expoſing 
abandoning it to a totall fork H 


Cure. 


SEEPPEE ELL 
SOPPPPOPPEY 


X I. 


CHAP. 


How farre, and where an Exe 
baving Aſſets, us chargeable | 
able to Aftion, 


SIP AVING confiderhnn 

) [G what things ſhal conſhpe 
ro Executors , andt 
Alſets in their hand 
7 forthe performance 

the Will. Ler us no 
conhider what thing the Executor 
bound to pay, ſaiisfie, or perfor 
and whartnorc, where he is charged 
and where nor, this being admit 
thar hee hach Aﬀers, viz, ſafficiari 
wherewith to performe., 


-4# 


4 FxXECUT ORs 


> Here wee Will confider of 
theſe parts. 


1, Of Debts by Specialty or Re= 
cord. 
2 Debts or duties by Contra@t 
7 without Specialiy, 
3. Debts without either Contraft or 
S$pecsaliy. 
4 ( ovenants by Deed or Spectalty. 
5. Wrongs dove by theT eſtators, 


Ouching Debts by Specialty, 
which are 'the moſt uſuall and 
Snmon obligements, it will not be 
colfipertinent ro give a little light 
Suching the validicy of a Specialty, 
and the extenc of it ro Executors, 
Femoſt doubt will ariſe upon Bills, 
nFuch writings, Obligatory,made 
tby Scriveners, nor Clarkes, in 


tThaye received of B, ten pound, 
M 2 which 


180 The Office of 
which [ promiſe to pay,8&c, Thiths f 
ing ſealed and delivered, was held; 

good Obligation by Brian and Cayf 

b+, Soifthe words had beenonly,| 
ſhall pay to B.ten pound, and whe - 
ther ſuch word or the like, as Cope 
19.R.2.F.Dot. nant, or grant to pay, be in the forne 
1 66. af a Bill or Bond, or i an Indenurfy;. 
H.6,7. 2 .4, OF articles , it is a ſufficient gromlſſ 
yes for an Aion of debt. And thoug T 
| it ſhould be miſ-written Wigont. iff; 
Vigint, or ficteene for fifceene, ji 
ſhall ir be favourably conſtrued, alif, 
held a good ſpecialty ofdebr, ashal 
been ata theſe and like alt * 
and fo alſo notwithſtanding , falſely, 
tine in the Obligation, or the plu; 
number for the ſingular number, a, 
words of repugnancy or non-fen.. 

yer if there be words, whereby it of, h 

peares that A. is a debtor ro B, audi,” 

be ſealed and delivered, it isa gu. 
writing Obligatory ; yea though. 

want the words of concluſion, ut, x 

:3.1.8.Dy.19 Witneſle whereof,as the Lord Dy, A 

Of 22. ports,to have been reſolved,altnouf, : 

the contrary were held in fourell x 
rall Kings cimes before, as our gp... 
ſhew. Now any ſuch Writing ſe 


28 .H.$.Dyer- 
22, 


6 EXECUTOR. I8s 


tory doth derermine or drowne , 1: 14 
UEoyduty by ContraCt, becauſe ſpeci- ,, 1 4.8.H.6.36. 
i Ety isof a higher nature , So asif A. 22.H.6.15. 
ond B. doe bargaine with C. to pay 21 E.4-81, 
tina hundred pound for Corne or EEI87- 
FE aherthings, and after C. rake ſome yl 
Vc Wricing Obligatory , as afore- 
TBiidof 4. now by this is B. diſcharged 
Wl the debt , becauſe he ſtood charged 
"Waely by the Contra&t , which is ex- 
"Riguiſhed by che aid Specialty, 
As for the exrent and operation of 


fu 


vet 
Th 


So rekervation 


f rent 
utors, we mult know that an Exe- bs ng - 


or doth ſo repreſent the perſon of 2g ye.8. Dy. 
teTeſtator, and 19 fo included in 14. & 22, 


"Wale Specialties, to, and upon Exe- 


: 
Ut 


le 


"Yin, as that every Bond or Cove- 
| 

) Pant by che Teſtator made for pay- 

Te o - 

" Þeit of money, orthelike, reacherh 


"Wthe Executor , although he be not 


nd 


kmed, viz. that hee doth not cove- 47 #- 3- 22- 

 Farfor, nor binde him and his Exe- Hog 

o Witors by exprefſe words ( and yet 

"We Heire not named isnor bound, 

: wugh there be never fo great Af- 

$3, orland diſcend unto him.) at 

{© Now touching debts upon Re» 7; "ara; th 
(24, much neednot to be ſaid ( ex- thejudgement, 
Fiof thoſe by Stature Merchant ) yer he charged. 


M 3 for 


. 11 Hl.4.64.92 
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for to debts and dammages alreay 

recovered againſt the Teltator, and 

: to debtsby R ecognizance the Execy l 

tors liablenefle , is ſomewhat clear 

and conſpicuous, Yet other inferior o 

debts upon Record, may fitly be 

thought of, as Iſſues forfeited , Fine 

impoſed by Juſtices, at Yeſtm, orx 

Aſſiſcs, quarter Seffions, Comnulþ 

ons of Sewers, of Bankruprs, By St6 

wardsin Leetes, or the like; for al 

theſe are debts of Record , which Fx 

ecutors ſtand charged withall, % 
alſoifthe Teſtator were before Ab 
ditors found in Arrerages of As 

Otherwiſe ofa count , being a Paily , or receir! "3 

Garden in Soc- For theſe Auditors are by Stat, 

cage.he 15 out Judges of Record, bur if the Account 

of _e _— were made only before the pany 
_ TE ” " whom the Arrerage pertained,oorþit 

'* before one Auditor only , it is outdF; 

the Statute, which ſpeakes of Av,” 

counts before Auditors in the plural; 

number. Therefore the Executa 

not chargeable, becauſe the Tel / 

ror might wage his Law in thoſe [© 

« ſes, not in the former. f E 

And whereas exception was befdt 


made of a debr by Stature Marchal 
ſ 


9.H.6.f.11. 


| 
4 


an EXECUTOR. 193 
itwas by reaſon that the Lord Bre, 
tellsus that if the conrſor in that caſe 38: H.8.Bre. 
tercturned dead, no remedy appear- *'©@ $47-43- 
«for the Conulee to have execution 
= [1 the Goods of the Conuſor, bur on- 
" hot his Lands. It this ſhould be 
thus, it were a very miſchievous 
M [6 for many bound in Sta- 
g, utes have no Lands bur Leaſes and 
mods of great value, and if by their 
kath , theſe goods and Charrells 
ſhould be fer free from rhis Statute, 
q fdche Creditor wirhout remedyghe 
Lay were very defeAive : and it were 
b much the more ſtrange in this 
Cale, becauſe the Statutes of AGor, 
Bhwrnel, and Mercatoribus, ſeeme to 
fitch principally upon Goods , and 
ofotend unto afſurance between Mer 
pans, who uſually are not Landed 
offer, But rhar the Law doth give 
femedy in ſuch Caſe, as well againſt 
de Goods as Lands of the deceaſed 
x -mulor appeares by the reſolutjon 
fate, made in what order, and Pre- | 
ance, Starutes are to be ſatisfied 
7 Executors , as:iafrer wee ſhall 


Int 


M 4 Of 
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Of Debts by Contralt without Der, 
as Leaſes Paroll,&c. ; 


Ontracts are of divers kindes,an{Þk; 
we will begin with thoſe in th JI 
realty., as moſt worthy. [f therefor 
one be Leſſee for yecres , or forlif 
without any Indenture or Deede, (# 
he may be) and his Rent being beſſſet 
hinde, he dieth, now is the Execy 
tor lyable ro the payment. of th 
Rent , without any Specialty, ll 
thar-his Teſtator, it he had been (uſhca 
ed in his lite time,could not have wpp 
SHA ged his Law, Burt if the Leſſee f 
14H 7.4. per Jeeres, in his life time , ſell or granffart 
Keble vide 8, E, away his terme or Leaſe, althoupiſ 
Dy. 247+ he ſtill lie ar rhe ſtake for the Rent,nſſusc 
grow due after , unrill the Leffor aſe: 
cept the Aſſignee for his Tenant, Yau, 
if the Leſſee die, his Executor (hap! 
nor be charged for any Rent due, ut 
rer the death of his Teſtator, - bile 
M.32:&33. what ifche Leſſes doe nor Alien ozone 
Eliz. /z coz.52. fjgne his terme,, bur die thereof poſſelia 
ſeſkd, and the Executor perceiwil 
the Land not to be worth che RaliiÞ 
waiveth the ſame, Yet the Lelinga: 
will 


21.H-6.1, 
44-E. 342, 


ws EXECUTOR, 185 
Tilnoc enter thereinto, nor inter- 
Bd therewith, whether may he yer 

ape the Execuror wi.h the Rear, 
ring the rerme ? I antwere , chat if 
have aſſets, rhat is ſufficient for 
qment of this and other debts, he 
mot Waive tis Leaſe, bur ſhall be 
fe dro anſwere this Rent, though 
< more then the Land is worth, 
Sthe raking of che Leaſe 1s much of 
natureof an Obligation ro pay 
huſoney ; Yet becauſe ir is yearly Exe- 
Wory, the Executor may Waave it, 
iſe the Teſtators eſtate will nor 
ply and beare that Ilofſe. Bur 
if there be aſſets to beare this 
atfarly loſe for ſome yeares , but not 
ofiring the whole rerme ? Irthinke in 
iscaſe the Execuror muft pay the 
ear, ſo long as this Afſers will hold 
Fit,and chen muſt Waive the poſſeſſi- 
Moving notice to the Reverfioner ; 
Ithis I chinke he may doe well c- 
eh notwithſtanding his Occupa- 
pn of the Land divers yeers after the 
Weltators death, becauſe that was nor 
inÞpluntary , bur as of neceſlitie ; yer 
al lcave as a ©uere, tobe well ad- 
logied of with good counſel. 


"IF% 


196 The Office of 
A1E.3.15, Of contrafts perſonall, 


S' E «4-2 2 . | 
Except by a Here theTeſtator might 


HO Mins : Vt 
theexchequer, his Law there the Aionfky, 


forthe Kings eth not againſt the Executor ; ash 
debtor.C0.1:v.g- been touched , and therefore hej 
PR oy of chargeable in an aftion of debt wil 
pony a rang a ſimple contra&, as by reaſonofÞ 
Kino. or that to his Teſtator ; yea rhe 

OS » . . 
M.33.633.£1 it were the inheritance of Land,whih 
in com.ba. By was ſold, ſoas the ſale were wit 
Po Deed, or though by Deed, yeri 
3/7 © 2 © counterpart were under the hal 
asI find in my ,: 
report, but Co, him to whom the ſale was made, | 
lib. 5 f.82.b.it is the cnſtone of Lo2don, ro the cont 
contrarily re- ry, 72. that an Aftion of debt ſi 
PR : be maintained againſt Execu 
3 F7& 3-199. upon a contraf was held void,atk 
Demurrer. | """Yy 
9 E.4.51.10.4 Nv good plea againſt other Credit 
-.8.15.E.4.16. that ſuch a debr was recovered agi 
22.H 6-13- the Executors, or paid by him, a 
39-46 185. towards the latter end of the 


herethough a : ; 
Q :censrime reſolved, though in 
Jer or vicuaj- Þeginning of her time 1t was al 


ter,rruſt his murer. Yea, though ſuch a debt g 
gueſt, he loſeth tor the moſt neceſſary rhing,v:z.ihe 
his «ebt by iS and drinke, which bindech even; 
death,Co.9./.87 x, c . 11 ir; 
þ Infant ro payment , yer will 1th 
. h 2 


4 EXECUTOR. 


wethe Executor of a man of full 
but this is meanc where the con- 
twasonly by word , for where rhe 
Wor puct2th his Seale ro any Deed 
Writing made upon ſuch fale, this 
"Wore then a fimple Conrtraft, and 
"Wt from che Vendee his wager of 
"Jv, and fo chargerh rhe Execuror. 
tiftheTeſtaror ſeal bur unto a caile 
ally, with ſcotches, expreſſing a 
"Wt, this is no ſuch Specialty as ſhall 
"WgeExeccurors. Yet in ſome caſes 
Woout any ſeale ar all , che Executor 
1nd | . 22 Hed 23» 
targeable, Bur although nv aCti- pj; (erhe fam 


"Yo debr 1yerh againſt the Exccutor bealſo written 
ſuch a fimple contra&, yer may on it, they are 
Credicor in that caſe, maintain an Poundas by a : 


von upon the Caſe grounded upon ——_ mM H$. 
"S:fumpcion implyed, though nor PE 
refſed , as now ſtandeth reſolved 
J! the Judges of all Courts at 
Wmnſter, though heretofore there ,, , (> 
dbeen much difference of opinion 7,1, eas 
F-<abour : And indeed thus the Ex» co,1.9, 8+. P;v- 
Por is charged, in natter for a fim- chons.Caſe, 
contract, rhough not in manner of 
Rot ; bur as for breach of promite, 
ng recompence in dammages , 
Jad of the debr, And the cheite 


rea» 


The Office of 2 


reaſon for itis becauſetheTehaÞ 
could not have waged his Lawing 
ation upon the caſe againtt hin 
though in debt he might. Wh 
the Teftaror retaineth ſervantsinh# 
bandry,or ctherwiſe,and dyeth, th 
being wages due to theſe ſo retain 
the Executor is lyable to an aRion 
debt for the fame, by reaſon that 
parties were compellable by Stay 
thus to ſerve, and thereforethe 
ſtaror could not have waged his[ 
but in caſe of ſervants not compelld 
as Wayrters or Servingmen , as Wee 
thei, no ation of debr lyerh agii 
11 2.6.48. So the Executor, for their wages,thou 
2H.4.f14.Scr- againſt the Teſtator himſelfe it dof 
vitors inthe for the contratt isſufhictenc to cha} 
warreby con- hinz who made it. See of accoulf 
ow after. | 


Fr 
Where Execitors ſhall be chargedmi 
. 
ont erti;er Contract or 
Specialty, 


Here a Priſoner oweth mon 
27 H.6.4. to a Taylor or Keeper ofa 


15 Ee4+16. ce. ſon for his dyer,or vittuals,anddyadlf; 
/ibeg.f.87-v. his Executor ſhall be chargeable 
nl 


F, IG 


41 EXECUTOR. 1899 


Bidbt, becauſe itis ſor the Com- 

'h wealth to have Priinners kepr , 

Mich cannot be withour affording 

En victuals: Alfo, where one hach Nomnbr.r21.0; 

Facent, or Tally of the Exc>cquer, He muſt have 

Ercive money of ſome Cuſtomer, a liberate allo. , 

&c:iver, or ©:ther Officer of the 

Town , and delivererh it to him, he 

Sn having mony of the Kings in his 

"Winds, if he pay not the ſame,bur dye, 27 0 _ 

Þ Executor ſhall ſtand chargeable , phe 4 
th the payment thereof. So for Clarke of the 
rerage's of Account before Audi- Hamper. 

Sr, if more then one, bur this is debt 19 4.6.24, 25. 
Record In Law. 


J voifany Lord of free Tenants,dorth 
Fry ayce of them for the marriage of 


li 


eldeſt Daughrer,/and he dye before Nona.br-82,33. 
S: be marrycd, ſhe may recover this 7#/7-1-5-35+ 
ney by an a&ion of debt againſt his 
Þ&cucor , bur this is by vertue of a 
uruce, There 1s a prefident inthe 
woke of Entries of an Aion of debt 
anſt che Executor of an Heire , by 
ich it ſeems that a man binding 
mſelfe and his Heirs , and leaving Ltb.Inter.1724 
Gers,the Heire taking the profit,be- 
Ines ſo a debtor , that his Executor 
Bl be charged. Andin the Regi- 
1 | Ker 
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ſterthere is a Writ againſt the Exll, 
rors of the Guardian of the Spill 
alries of the Arch-biſhop of Tok | 
Reg.032-THI-%s the debt of B. who dyed Inreſtatey 
whoſe Goods came to the hank 
the ſaid Guardian , viz. the Deaulf 
Yorke. Inallowance whereof tl 
11 R-216 E:2, 5, 1 note added of the like V 
brought in K. &.2. his time, andd 
then a preſident was alledged off, 
a Writ in King E4. 2, his time, agay 
the Exccucors of an Ordinary, q 
thar they were inforced to anſwerulh 
toit. Soisthe opinion of Tres, 
11 Eq. Fitz: the.time of Edward the thrid, 
Ex.77. Ald. oppoſeth him. Alſo rhe Rat 
SCE Co.l;b.Intss þ;le parte bonoram by cuſtoms 
_—— ſome places is maintainable fora 
Wife and Children , againitrhefy 
curor, But no action of account he 
againſt Execurors , except for 
King. More hereof, tir, wrong, 


fhire. 


Of Eovenants charging Execnteri, 


EE have already touchih 
upon Covenants in pill 
viz, where they be expreſlcly i 
payment of moncy, ſhewing wall 


4 
\ + 
UII 


or 


ate 


andy 


(3 


of 


wal 


ſd 


ws Executor nor the Aﬀſignee had 


Wentied chereby,and therfore where 


an EXECUTOR. 193 


- 


ſe tor yeares covenants within 
<a time ro build a new houſe up 
To the Land, and dyes before that 


Foy meexpired , I doubr wherher the 


indy 


Wiecucor be bound ro performe this, 
not; although ir doe concern the 
adler,ſo as perhaps the Rent or Fine _ 
wthe leſſe, in reſpett of this charge & 7 
new ſtrufture or building which 
great reaſon that the Executor, 


SWogh noruamed ſhould beried tothe 


formance : Bur it the Covenant Af 
been ro build a houſe elſewhere. <_ 
ban upon the Land ler, or ro doe afty 7 


Wiler collaterall ching, nor perincgf 


The Land ler, ir is c:cere rhe Excel 


"Js were named to perform it : and 


- "Fx of dammages recoverable , in an 
on of Covenant ; as both Syelley 


inthoſe caſesg if there were a 
reach, or non-performance in the 
eſators life time , as thar the time of 
ormance were expired before his 7,,.8 3 
Wah, then itis cleer the Execnrtors 14. T 


Fre bound to yeeld recompence by hop 
ul 


[2 


M0 Fitzberbert agreed, and fo allo a 
x ihe Lord Pophamagree in the faid of 


N caſe 


« 


Ar” 
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ſter there is a Wric againſt the Excl, 


rors of the Guardian of the Spiel” 
alties of the Arch-biſhop of Tok 
Reg.02-THI'3% the debt of B. who dyed Inteſtaegh,, 
whoſe Gouds came to the hang 
the aid Guardian , viz. the Neax . 
Yorke. Inallowance whereof tl, 
11 R2e16 E:2. 5, 4 note added of the like Vil, 
brought in K. A.2. his time, and 
then a preſident was alledgedoff 
a Writ in King FE. 2. his time, agay 
the Exccucors of an Ordinary, q 
that they were inforced to anſwery 
toit. Soisthe opinion of Tre, 
11 Ed. Fitz the.time of Edward the thrid. Wl 
Ex.77. Ald. oppoſeth him. Alſo rhe Ratiniſh, 
SCE Co.l;b.IM?* þ;le parte bonorum by cuſtoms þ 
i 


Ti 


= a> > => = 


564-Suchal me places is maintainable fort 

ation in Tork- _-.. wy | 

fire. Wife and Children , againſtrhefy 
curor, BPutno ation of account le 
againſt Execurors , except for t,. 
King. More hereof, tir. wrong: i, 


Of Covenants charging Executrh, 


\ \ 7 EE have already touch n 
upon Covenants in pal 
viz, where they be expreſlcly | 


payment of moncy, ſhewing Ut 
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we Executor nor the Aſſignee had 
mnticd chereby,and therfore where 
Ul ifec for yeares covenants within 
Wh a time co build anew houſe up 
nthe Land, and dyes before that 
Wine expired , I doubr wherher the 
"Wxecuror be bound ro performe this, 
rnot ; although ir doe concern the 
adlet,ſo as perhaps the Rent or Fine _. 
the leſſe, in reſpeCt of this charge 0 7 
new ſtcufture or building ; Iyhich | 
» SWeoreat reaſon that the Executor, 
"ugh nornamed ſhould berijed tothe 
"Wiormance : Bur it the Covenant A 
dbeen to build a houſe elſewhere. _ 
bnupon the Land ler, or to doe afty Z 
ther collarerall ching, nor pertinggyf 2 
Fthe Land ler, ir is cleere the Excelts 
i Js were named to perform it : and 
Ftin thoſe caſesg if there were a 
reach, or non-performance in the 
Wcſacors life time , as thar the time of 
formance were expired before his 7.8 5 
ath, then itis cleer the Execnurors 14. T 
F:rc bound ro yeeld recompence by houle 
"Py of dammages recoverable , in an _ 
Wy ? . anc 
"pn of Covenant , as both Svelley cc. 
00 Fitzberbert agreed, and fo alſo <a 
"I the Lord Pophamagree in the ſaid of 
2; N caſe 


ts 
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cafe of Hide, asT finde in my ownyelfhi 


port of that caſe, though inthelx 
Cooke reporting only the point inquifa 
ſtion thar be nor mentioned , Noylſfi 
ler us con(ider of rhe caſe,where thaWor 
1s no expreſſe Covenant ar all, io 
much as for the Leffor himſelfe, buffer! 
only a Covenant implyed , or Cowfine 
nant in Law, as we call ir. As ifla 
fee for life, make a Leaſe for years;aiſpi 
dye within the rerme, fo as the Lul 
1s evicted by him in reverſion , orWſſp: 
mainder. [n this caſe it wasrelolite 
M8S9.ELDy ;athe late Queens time, by rhree ufjen; 
257-Intrat. Me _. : 3 , 
- & B.Eli.vot. tices vis, I/ alſh, Brown and Dyerugun 
1137. Swan by this Covenant in Law , the Ext « 
veſt.S.ranſhans tors were not chargeable , and indifuil 
& Searles famecaſe the Lord Dyer. ſers dowlifaye 
another reſolution after , rothe ſallei 
effeCt:but Maſter Serjeant Bend 
porting this latter caſe to be of a elſe 
made by the Tenant in taile, vsz. bo 
fore the Starure of 32. Henry $, orl ky] 
warrantable by ir, ſers down the one 
.z60t. nion contrarily , viz. that the aſe 
' Bro- was maintaineable again the Exatiſn 
indſ-ror. This may ſerve for inſtancegliſſ 
like being in any other cafe, wherele 


Lefſorhath nor a good, anda in 


©, #& 
git © 
bt 


4 4 
% [7 v4 £; 
* Y 
<< * 
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Se, bur perhaps fubje& ro a Condi- 
Mn or other eviction, fo as the Leſſee 


mnor enjoy the Land according to 


ts |.caſe. But this muſt be ſo under- 


q | 


Mod. that no eviction , or breach of 
Woovenanc, is in the life of the Teſta- 


Wrhimſelfe , for if chat be, there is no 
Weſton , bur the Executor ſtands 


atargeable ; and therefore if one make 


| 


100 


fi 


f "Y 


r 


x j 


leaſe of Land by Deed , wherein he 

th nothing ; this Covenant is per. 
x preſently broken, and though 
Leflor dye before an ation of Co- 


Sant brought , ir will be main- 


I mable againſt his Execurtor, though 


exprefſe Covenant. This is uſe- 

Ito be known, though in theſe - e SC Anders 
yes there be few Leaſes fo made, ©. * 
ichout exprefſe Covenant , and the 
utors alſo named. And where 
re is a ſpeciall covenant inexprefle 


ocds , ir doth qualifie che Covenant 


| kplyed.ſo as alchough Words of de- 
Wand grant tye the Leſſor to a ge- 
gall Warranty of theticle , againſt 


men, yer it being after covenanted, 


Lefſee ſhall enjoy againſt the 


el df X and his Heires, or againſt all 


o 4 Ig 0 
gif” BB 


ning under him or his Anceſtors; 
"MY Now 
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Now no evi&ion by or underaygſſc 
ther title, giveth cauſe of ation, got 
bindeth the Leſſor ur his Executor,ufſt 


make recompence. 


Of r>rongs done by Teſtators,and wht 
Executors be lyable to g= 
menas, | 


| A Lthough Executors doe rep 
ſent the perſons of their Tel 
tors, yet ifthe Teſtaror commit aſ® 
treſpaſſe upon the Goods of anotheY® 
or upon his perſon, of Lands noalh 
on lierh for this againſt rhe Executorſ 
for Atio per/onalis moritmr cum perji ** 
na; Soita Sheriff, Jaylor,or Keept 
__ pas _ of aPriſon,ſuffer one in execution iſ 
6. | Sa ms debr or dammages to efcape , thou 
 &9s herebythe party, at whoſe ſuit thÞ% 
Execution was, be intirled to anal 
on , viz. an aCtion upon the caſe, ®* 
ganiſt ſuch Officer , by the Comme Wi 
Law,and by Statute,an ation ofden® 
1,; yerifhe ſo ſuffering, die, for that ſud 
'1 ſufferance was a wrong of the natung® 
 ofatreſpaſſe, no ation lyeth agamiſ®®! 
his Executor for the lame. And upy® 
onthe ſame reaſon,as I preſume,ifon al 
al 
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Jarry away his Corn and Hay, with- 


Jour fercing our the Tenth; alchough 


the treble value be recoverable a- 


nthim inan aCtion of debr, yer if 


q tedye before ſuch recovery, the aC&ti- 


elf cnis gone,and licth not againit his Ex- 


euror; No not although the Teſta- 
or were a Leſſee for years, fo as his 
fate came ro his Executor, 

Like Law in other penall Scatutes, 


for arreſting one at the ſuir of 7.S. 


mithour his privity or afſent ; Or, for 


rc appearing as a Wirncfle , being 


frved with a ſub pena, and having 


carges tendered and many like ; yea, 


mia Leſſee for years commir waſte and 
ral je, no ation lyeth againſtthe Exe- 


cutor for this waſte ; for all theſe ca- 


gs are within the rule of a&is perſo- 


Juelir moritur cum perſona , and many 


pIfthcr like Caſes might be put, bur 


theſe may ſuffice, Yer ifa Parſon , 


a) icar, or other ſpirituall, or Eccleft- 


&Jalticall perſon doe ſuffer a ruine or de- 


&ay of the houſes or buildings upon 


ris ſuch ſpirituall Benzfice or promo- 


nſfion and dyerh , his Executors are ly- | 


ale, by the ſpirituall or Ecclefialti- 
&allLaw, to the ſucceflors Suir for a- 
; N 3 mends 
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13 Elj3;c- 10, 
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mends to the repairing of ſuch ſpoile th 
or decay. And becauſe ſome ug fi 
fraudulently tro grant away ther 
Goods, fo as nothing ſhall belefey Ad 
their Fxecutors, it was enaQted row, dic 
Elizabetb,that fach Grantees of goog ſi 
ſhould be lyablc ro the ſucceſſors fu, 
for rheſe dilapidations , as if they wer 
Executors, 
As for one other caſe ofthis nature (* 
viz. where an Executor watteth teſt 
Goods of his Teſtator, or an Adminij®f 
ſtrator the Goods of his Inteſtate,and 
dyeth. Whether his Executor bf ' 
ſubje& io Aion for this or not; Ii 
adjorn the reader to that place whentÞ®! 
I ſhall rrear of ſuch waſting, or devs 
ſtation by Execurtors, 
LTuto this head , not unficly my 
be referred , what before is fad dÞ*'* 
ACtions againſt the Executors of thef®* 
Debrers Heire, and the Executors df® 
the Ordinary , for the SpecialiyÞ; 4 
binding to payment reacheth nor wF*# 
any of theſe; bur becauſe their Tellog® 
tors ſhould have payed theſe de® 
with the goods or profirs of ws 
Lands of the Debtor , and did nd 
bur retained them ro chant wh 
there 


", 4 EXECUTOR. 199 


fore for this asa wrong, are they . 

" oe asItakeit. So alfo by hh _—_— no 

er {anereaſon are the Executorss of an he anno _ 

© {| Adnuniſtrator chargeable, where he the other caſes, 

w, | 4dneither pay the debrs, nor leave [pra. 

og the goods to che next Adniiniſtraror, 

ut, | t otherwiſe diſpoſed of them. Yer pos ah; rh 

enlaExecutor is nor chargeable in an an; g r.f.89. 
Jiftion of Detinue , nor of account 3.4.6.5. 

re (except to the King) tor the Teſta» Con. foratre- 

the fors decaining , and not paying or 72865 of an ac- 

ni-aſnering things received , or under ie ogg 

ſis charge. 4. 64-9192 

» And the reaſon why, after account 9,4,6.12. 

, [ade before Auditors, and the Baily 

xforteceiver be found in Arrerages avd 

(4c, that in this Caſe his Executor is 

chargeable, is, becauſe the Auditors 

fi made Judges by the Stature, Weſt, 13. Ed. x. 

ofB8;c2p, 11, and fo this Arrerage which 

ley have judged, is a debr by Re+ 


J But if the caſe be pur on the other 
ve, 072. that rhe Bayly, or Receiver, 


xe found in ſurpluſage upon his 
Foun, vzz. that he hath laid our 
vwre in his Lords or Maſters buſi» 7 
et, then his receipts amounted un- ! 
M,andthen his Lord or Maſter dyerh, 

1 T7 now 


200  Theoffeof 

now ſhall nor he have any ation 4 b 

504ib.9-f.87.4. gainſt the Execurors, tor the iurply 
ſage , becauſe ir is out of che pan | d 


of the faid Statute. MI 
.- 
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CHAP. XII. 
þ 
Of the Oraer and meth»d to beuſed i | 
Executors in payment of Debith | 


and [,egacies ſo asto eſcape adn 
ſtation or charging of their or 


E E have gone throughſha 
E and diſpatched tft 
two firſt propoſe.” 
Parts, V3Z, I, Tow dt 
ing the being of E a 

| cutors , and the mall 

ner of their being. 2. Their havit 
and the manner of their having, | 
come now tothe third parc,viz.tha 
doing or diſpoling of the e Teſti 


4(\Y 

$ 
Not | a 

£4 


tate. 


#8 EXECUTOR. 
1.24 Now this confiſts principally in the 
luſuing of money, though partly alſs 
vi delivering or afſenting to the Exee 
Inionof Legacies, not being mony, 
"Fit other goods or chattels bequea- 
WF Money is to be iſſued by Execu- 
Fs, four wayes ordinarily. 
— Viz. 
About the funerall of the teſta- 
cor. 
About proving his Will. 
 lopaying of debts. 
In Paying and farisfying of lega- 
cies pecuniary. 


Asfor the firſt, burialls be of ne- 
elitie for two reſpeGts, viz. 1. Of 
warity ro the dead, that he may be 
Eiriſtianly and ſcemely interred. 
Toprevent and avoide annoyance 
>the living , who by the very view 
xeFitdead carcaſes, would both ſbe af- 
hted, and withina few dayes di- 
ih F datthe noſe. Wee know that 
'eguder the law,the touching of a dead 
wgrcaſe made a rhan unclean, and ro 
ved purifying : nor can we eafily for- 
"]}twhat the fiſkers of Lazarus ſaidto - 
| | our 


T1 . 
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ou Saviour touching their bel, 

when he had been dead two or tha, 

dayes : viz.that the taking of himjgy 
our of his grave, muſt needs bring,4 
noyſome fayor. Hereabourt thagh 

fore ſome expence 1s necefſary, ulfly 
that not only for fees to be pail 

which in London amounts to a cab, 
derable fumme , ſpecially for ſachs 
are tobe buried within the Chula 
but alſo otherwiſe, viz. for the ho 
or Hearſe-cloath, the ringing, lfiar 
Asfor feaſting , and banquetting; Wir 
ſeems not to me congruent to the lll 
nefſe and dolefulnefle of the aFionher 
hand. Bur howſoever that be, Whit 
where the Tcſtator leaves not ſultry, 
ent goods to pay his debts, feſtiniflir; 
expence is to be forborn , except tim 
Executor will our of kindnelle beaifac 
it wich his owne purſe; for dead ldifthr 
tors muſt not feaſt, to make theirlſſeT 
ving creditors faſt. IT mentionedFyr 
confiderable amount of funeral] lWilhnl, 
payable in Londoy, and ſurely (life x 
my choughts fa{l back upon it a lilly i 
itis worch conſ{iderazgion , whether 
that kinde , and eſpecially for iſe 
who dying there, are yet carried hal. 
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their countries to be buried, the exa- 
bon be nor either unjuſt alrogerher, 
fi oo oneroutly exceſſive,ſo allo for 
wad ringing contrary to the ( anon 
nade at the Convocation in the firſt 
Where of King Famcs. 
be next ching mentioned to juſti- 
Wajd.occafion expence, isthe pro- 
be ofthe Will : Bur this way a 
Water disburſcment ( excepr for ri- 
'Secharges , or by reaſon of oppo- 
ion by a caveat pur in, or the like ) 
3 Milnor ſtand allowable, than is pre- 
bed by the Statute made in the 
of Hen. 3. whereby the fees of ,1.21.8.cap.s. 
ninaries, and their Scribes, Regi- 
Er, and Officers be limiced. And ir 
range that theſe bounds have been 
Wmuch,and ſo frequently brokenand 
Agaſzrefſed, the rather, for that long 
re, in the time of King Edward r3.Ed.3.cap.* 
Third, by an A of Parliament,ic 
"provided that the Kings Juſtices 
ud as well at the Kings ſuit, as at 
MF parties grieved, enquire after 
* opprefſions , or extorrions , for 


be T 
Cap.1 


i ley be called, yea S. Germ. who 
WF "0 ſtranger to the civill and ca- 
Sizw,as appeares by his book,faith 
+ 4 that 


The Office of " 


that the Ordinary ought to 'takeyll 
thing for the probate, if the gag 


ſafficenot forfunerall and debrs; 
he meanes onely that conſciencej 
gainſt it. 

Now we come to the third occaf 


of disburſmenr,vsz.payment ofdd 
which is the main part of our 


neſſe. Wee have before ſen lj n 


debts lye upon Executors , havin 


ſers-to pay them ; we arenowt 


in what order they muſt pay them, 


well Ut fint fids diſpenſatores , wi 
their own indempniry, ne quidm| 
capiat detrimenti, To putour ſa 


into the better order or metho( 
handling theſe things, we will fon! 
debts intro their ſeverall ki 
thus. 

They are of theſe three forts, 

Viz, either, 

x Debts of or upon record. 
2 Ordebrs by ſpecialty. 


3 Or debts without ſpecialty. 


The debts upon record may ing 
gain divided into four ſorts or killlith 
VIZ, _*eal 

z Debts to the King or the Croiliiſſio 
j. = 


TH 
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*nfh Debts by judgement or recovery 
0d- in ſome Court of record. 
; by Debts by recogn1zance. 
"BJ Debrs by Stature ſtaple, or ſtature 
merchant. 
a Amidſt theſe , the debts to the 
vown are to have the firſt place or 
ecedence, ſo as if there be nor come 
me Executor goods of greater va- 
When will ſuffice for the ſarisfaftion 
diFheſe, he is nor to pay any debt ro 
0, Ybje&, and it he be ſued for any 
ut, he may plead in Barre of this 
"Si, thar his Teſtaror died thus much Leg 34- 
Webted to the King, ſhewing how, Talks - oY 
and that he hath nor goods ſur- ca ke, 
NGuncing the value of char debr. Or & Tr.39.Elizs 
the ſubje&s purſiut be not fo by 
wot ation, as that the Executor 
» {bday in Court to plead, but be 
Sway of ſuing execution, as upon 
tute marchant,or ſtaple , then is the 
cutor put to his azaite querela 
Werein he muſt fer forth this matter, 
d there is great reaſon why the 
"nos debrs ſhould thus be preferred 
re any ſubjes, viz. for tharthe 
FalureRoyallis nor only for ſuſten- 
ton and maintaining of.the Kings 
- houſe- 


n 
i: WEN 
"" 
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houſchold, bur alſo for publick (li 


vices, as the warres, NC. a8 appeadiut 
by the ſtarute, 10, Rich.2. cap.1, tl 
therefore ir is,as I conceive,that h& 
Fon faith of the treaſures or revel 
Royall, Roborant coronam they ddlh 
ſtrengthenor uphold the Crown.kl 
for the like reaſon as Erhink, did Gill 
ina& touching the poſſeſſions of 
Crown, thar if they were given toal 
other chan the Kings own Child 
they ſhould revert and come badilii 
the Crown the next Jubilee, whiliſh 
Was Once in fifty years , ſed de hoe ſailth 
But this priority of payment of 


Kings debt beforethe debt of & 


.-uſtit be 


b- 5 3 . E442 1,22. 
© . M. z 3 G 


®. 
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£ 
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je, is to be underſtood only ofde 

by or upon record due to the Kingiiſ 
and not of other debrs, Ifanyaliiſt 
how rhe King ſhonld have anyda 

which ſhall nor be of record , wth 
by the ſtatute 33. of King Hen. 5,cit 
39-iris ina&ed that all Obligation 

and fpectalties raken to the uſe ot 
King ſhall be of the fame nature 
Statute ftaple : To rhis I anfwer, 
there may be ſummes of money 
tothe King upon woodſalevorim 
of Tinne, or other hus minerals, 


br 4 


| &@ EXECUTOR. 


Liich no ſpecialty is given; ſoalfo 
caelaerfments in his Cour:s Baron, or 


wurcof his Honours, which be not 
arts of record : The like of fines 
mgFoppyhold Rates there. So of the 


yillbacy for which ſtraics within the = 
ks Mannors or liberties are ſold, 


Wb asche law hath lately been taken 
Wl ruled in the Exechequer , even 


offi by contra& due to any ſubjeR, 
dafieby his outlawry or atrainder for- 
ible co the Crown. Yer nexher 


tie rhoſe due to ſuch perſon out- 


ſaiffped or attainted by bond , bill , or 


Wy arcrage of rent upon leaſe isor 

Wibeany debt of record untill office 

enereupo found; for although the 
Wayry or actainder be upon reg, 
aged, yet doth ir not appeare by any 
ard before the office found, that 


wy ſuch idebr was due tothe perfen 
.clz17ed or attainted. « T bus are not 


debts to the Crowne to have 


wig of payment before the ſub-= 
eaedebrs, rhough the Kingsdebrs, 
Joy roo lareſo to have'; ſo rhat if a 


tkto whom the Teſtator was in- 


Med by (pccialey ſhe for this Debr 
_—ccucor muſt plead that the Te- 
yay - ſtator 


: 
{4 
s 1. 


\> 
{4 
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\\ Eliziinb.reg, he King), then is the Executory 
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Andmut  ftatordyed indebred thus nixchtoy 


| keadthe record King by record, more then which 
in certain as Jefr no goodsto farisfic; if the tralfl 
was hen inthe ofthe caſe fo be, for it there be luliſy 
eoftheLady . - hag 
Walſingham, © toſatisfie both , then the ſubjlly, 
bl ; . no * if bs 
M.33 & 34. creditor is nor to ſtay for his debriif 
Eliz. but it ſuf. the Kings debt be levied. Andiftii, 
ficethtoſay,by ſub je& credicor ſie Execution upailſ, 
—_ ofthe ſtature; fo that che Execuror hilly 
— Treas noday in Conrt to pleade this debrih 
ro an ardita querels , wherein hem 
ſer forth that marrer ,: and ſo provi 
for his own indempnity. Bur wil. 
ſhall we ſay of arrerages of rent. 
ro-the King? ſurely. where it is al 
farme, rent, or other rent of inha, 
rance,] ſee nothow it can come und ” 
the title of debr;fince for it,noaa; 
of debt is maintainable ſo long a. | 
tate continueth in him te whonh.. 
grew due, and I finde thatthe Lo. I. 
er, 41.14, Eliz. ſaid that the Ki ; 
could but onely diſtraine for his real 
and not otherwiſe levie rhe. 
lands or goods; and that the King. 
his Prerogative may diftraine in. 
other lands of his cenant, our bool; 


: & ; 


tellus, but no more, Yer I kvier, 


" ex EXECuPFoR, 

Pha been otherwiſe dotie of late in 
be Exechequor; which if ithave beery 
We ancient and frequent uſe of the 
l Pxche quer, it: will ftand as Law 
#ighunknowne ro the' Lo. Dyar. 
'F Y hw rent upon a leaſefor yeers diffe= 
Wifrom the other , ſince for the ars 
thereof an ation of debr ly- 
[but how'can either of. theſe be 

bl izofrecord, when the not-pay= 
Wht may be ether in the Court of 
o Wiequer,or to the receiver general 
ticular? andhow then canthere 
pops record of the notpay= 
, ſoas to make any certaine debr 
i record } Wee know Statutes 
hjebeen made to make rhe lands of 
divers ſubjeCtto ſale for facisfaCti- 
tothe Crowne; and beiides rhar 
| me ancient Patents direft the pay = 
kntof Fee-farmes into the hands of 

kriffes, the Stature of Weſtm, 1,cp. 
IF coves remedy for the King a- 
of Sheriffes nor anſwering the 
of rhe Crowne by them recei- 
W:fo as the Kirigs Farmer or debrer 
ly have paid his rehr or other debr, 
jo e Crown have not yet tereived 
Of fines and amercernenrs inthe 
bv) Q Kings 


: 
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Kings Courts of Record, therels jy,” 
doubt but they are debrs of fo. 
cord, \ 
Come we now to the debts of fi 

jeRs,and firſt choſe of record, toudif 
ing which , I ſhall not be able rohdlff; 
fo gooda method, and fo well toh 
dle things by parts as Iwould,forthþ 
the parts fo ſtand in competition aſ® 

with another for precedencie , as, 
they muſt of neceſlity thereabour ca, 
fli& and interpleade one withthegl?; 
ther, and conteſt one againſt the, 
ther : yet for the Readers better «a, 
and ability to finde our that whi, 
may concerne him in his partici. 
caſe, I will in the b<ſ forcT can fingf, 

out theſe thir:gs into ſeverall par 
and place them in ſeverall roomes| P 
ſtations. Firſt, conſidering hoy 
ſhall ſtand berweene one judgemaſh, 
and another, had either againſt 
Executor or Teſtator, Secondly, 4 
berween judgements and ſtature, ha 
recognizances. Thirdly, how 
berweene recognizances and ſtaruli of 
Fourthly , howberweene one rea... 
nizance and another, Fifthly , i, 

between one ſtatute and another, "M 


_, 
. 
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co cach ſoine obſervations inci- 
| Now next ro the debrs of the 
Frowne are judgements or debts re» 
Srered againſt che Teſtator , to have 
Wority or precedencie in payment, 
Picing of an higher nature, or more 
"Pnicy chan any other, for thac ſta- 
"Wand recognizances, though they 
"PÞkedebrs upon record, yet are they ny fe - 
potren but by voluntary conſent of ates, oma 
$i , whereas in every judge- Bond & Bales. 
nt there hath been a courſe and 28. z1;3. ws 
ce of Juſtice againſt the will of crcters 
S& defendant, as is preſumed ; and *® haps 
, Þina Courr of Juſtice, andthe re- bs hs 
bo of ſuch Judgmments areentred gx coreverſe 
publike rolls, nor kept or carried che judgement 
"Frockers or boxes as ſtatutes, and yet { Th " 


all inrolment recogmizances are. —— ſl 
9 


"F*fore Execurors mult take heed £12 
Ft judgements againſt their Teſta xea4 & Bear 
BF, before debrs any other way , if blocks caſe.:P. 
"Sj have nor ſafficient for both , be 43+ Zlix, Ba-re. 


"Pl Grisficd : leſt they draw the bur- CO Fl 


"Þof this debr upon their owne pra.vide I2.H+ 
"Jes. Now their way to helpe -.xe:5.24-25 
Fives being ſued , or pur» to likepur- 
Flor other debts, is the ſame be» pol. 

: Q a fore 
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fore delivered touching debts | 
record to the Crowne, viz, by 
where they may pleade, as in Scirefs ff 4 
cias,upon a Recognizance or ſuitupll.y 
on band, and by Ardita querelz,whifl n 
they cannot pleade, as when Exec ſt 
tion is ſied upon a ſtature. Andifſſti 
they had no warning inthe Scire fail 
ar,but upon n3bil returned the judge te 
9 
to 
(a 
jt 


ment paſſed, there alſo the Execut 
may be releeved by audits querels 
cauſe there was no defaulr in hi 
that he did nor pleade or ſet forthiy 
judgement upon the ſuit in the Se 
Co.lib.q. £59. facias, Nor will it be any plealnfit 
So Perjammn the creditor by ſtature to ſay rhat lifjey 
reoreyo # ſtature was acknowledged beforedygath 
ner nA judgement, andſo is more anciedan 
y. 34. Ell, I == 
28 circrers fora latter or more puiſne judgemaſſtat 
is tobe preferred before a ſtatute W i 
Co.lib.s f38. time precedent. Bur if this judgſWt 
Coilib.$f« 132, ment be ſatisfied, andit only keptt 
foot to wrong other creditors, orfſep 
there be any defeazance of the judſWer 
ment yet in force, then the judgemdſurc 
will nor availe to keep off other alſſMar 
dirors from their debrs : And Wllſfuc 
much touching debrs by judgema 


iz, how they ſtand in priority lor 
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2 | fircother debts by ſtatute or recog- 
\ | (ance. Now to fee how they ſtand 
+ || avong themſelves, ler this be obſer- 
»l.yed, 2iz. that berweene one judge- 
rfl near and another had againſt che Te- 
vil ſtor, precedencie or priority of 
{tine 1snot materiall, but hee which So held in 1 5. 
6 fiſt fuerh Execution muſt be prefer- & 16. Elixz | 
xl tcd, and before any Execution ſued, IO . - _ 
witizar che eleQion of the Executor /* ard —_ —_4 
to;pay whom hee will firſt, yea, if yaheld, 

bring a Sczre: facias upon his 

Wl jadgement , the Executor may yer 

waſte the ation of which he will 
gut, notwithſtanding the Score faci- 

ie was brought by che one before the 
tWJaher. In this Scire facias the defen- 

aIdant may pleade. generally thar he 

lah fully adminiftred before the Sci 

g* fac:a4 brought, withour ſhewing 

ut he did adminiſter in payment of 

ves of as high nature; yet that muſt 

re proved upons the evidence, elſe 

etriall willfall ouc againſt the Exe- 

Autor, Thus have T delivered the moſt 

Meceriall chings in my apprehenſion 

Wouching debts by !judgement ; yet 
mereabour I will adde for the better 
1 SWormation of che Reader, nor ſtudi- 
_—_ | Q 3 ed 
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ed in the Law, theſe few rhings. Firlf, 
that what hath been ſaid 1s onely tobe 
underſtood of judgements againſt the 
Teſtaror, and not of any againſt the 
Executor himſelf, for of thoſe being 
but debrs by ſpecialty ar rhe time of 
the Teſtators death wee ſhall ſpeaks 
after, Secondly , what is ſaid ofthe 
Teſtator in caſe of an Executor imms 
diate, is likewiſe to be underſtood 
the Teſtators Teftator, in caſe of the 
Executor of an Executor, for when 
A. makes B. Executor , and B. mak 
C. Executor, there the goods whid 
camefrom, or were lefr by A. be 

inthe hands of C. lyable to judge 20 
ments had againſt B, Noron the off;,. 
ther ſide, arethe goods of B. in the [ 
hands of C. fubje& ro the judgemenyſj g, 
had againſt A. And thelike is to iv, 
underſtood of ſtatutes, Recognizas Fo 
cesand bouds , as elſewhere is lomv}},;c 
what rouched. Thirdly, Recovery. 
or judgements by meere confelling;., 
wiuhour defence, are yet of the ſan;, 
nature, and to havethe ſame reipel... 
as other recoyeries upon trial or 0 
therwiſe; for although they nuſſjr, 
ſeeme ro be bur ofthe nature of Rif;jn, 
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nixances'which be deb3:2 recognitagyet ,, ,. | 
doe they differ from them af" that C— 
here a debr is demanded by a Decla. before Audi | 
ration , which is intended true, and ©2r5Withour 
that therefore rhe Defendant cannor nw rtng, 
dnic ir,bur in cafe of a Recognizance ,,, charged 
its not fo, for there uſually no attion by judge- 
is encered, nor debt demanded, mentof the _ 
Fourthly, the foreſhewed reſpeR to m_ by | 
debrs by judgement, is not tobe in- nary a. | 
doſed within Weſtminſter Hall, and be x.6.24,25.86. 
reſtrained to the foure Courts there, derr.183. 
but may and muſt extend ir ſelfe ro 
judgements in other Courts of Re- 
cord, viz. in Cities and Townes Cor- 
"J porate,, having power by Charter,or 
N op ap to hold plea of debt a- 

ore forry ſhillings , as in Londox, 
Wy Oxford, Sec. For although there Ex- 
Wi. 
*Fecution cannor be had of any other 
"goods chan ſuch as be within rhe ju. 
- $di&ion of thag Court , yer if the 
"FRccord be remMd into the Chan- 
"Fery by {ertiorari,and thence by AMit- 
I imw 1nto one of che Benches, ſo Exe- 
"Jcution may be had upon any Gools 
"Jinany County of England. Fitfchly, 
"Jin caſe where the Teltator was bound 
"$a Recognizance and a Scire facias 
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brought againſt him, and chereypay hor 
judgement given ;. Alchough thi &b 
j __ Judgementbe not qugd recuperet ; asin - 
q Q uz. of judge caſe of actions of debt;bur quod, aby 'I tl 
7 era _ 5 gel Jet py Fo isthe a 
| © lite, fruir,and effe& of all judgemenyMol 
MH, this may now well ſtand for : 5. ue 

_- ment, as cakeit. 4 


ef! 


þ 
Of Recoguizances and Statutes." | 


| Ext unto debts by judgemay, 
are thoſe by [tatute qr recognylil 
zance to be regarded by the execurgpſr 
And becauſe I finde no differenceolir 
priority or precedency berwen thel - 
rwo,[ therctore ranke them togethen#ui 
yer one reaſon of preferment giventyſc 
Judgments before ſtatutes in Harſh 
caſe, viz. that rhe ane remains areſiat 
cord upon the roll in the Kings Counſſgi 
whercas the other being carried in theſſgv 
pocket of the copfifffce is more priffjet 
 vate. This, I ſay, ſhould give priockffily 
ty alſo to recognizances before ſir 
tates as alſo another reaſon, for thaifier, 
ſtarutes are not-properly records, butfac 
obligations recorded ; yer doe I ndijus 
finde that this makes a differencefatfy 
| priority 


, 
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v Siri of payment. And indeed 
" &lcuceis the more expedite reme- 
n&, foce thereupon execurion may 
a tken out without any Scire facige, 
be aher fair , which cannot be in the 
wiofa recognizance; for there ifa 
ce be palt after the acknowledge- 
-Þit, no execution can be ſuedour 
Hat the party himſelfe acknow- 
i Wing ir, without a Scire faciac firſt 
1,1 out againſt him : And -ifhebe 
6d.) then chough the yeare be not 
ll, yet muſt a Scire facies , be ſued, bre $5. fac 
WM cereupon the Executor defen- A 
M88 may plead fome plea to hold off ...jjy, butifle- 
@& execution for a time, But this yiedby writ of 
s;Sihſtanding, the Executor may extent,is 
9c the recognizance before the 
whute,atleaſt if he doe ir before exce- 
re-Flion ſued thereupon ; for they ſtan- 
gin <quall degree, it is at his eleti- 
weve precedency and preferment to 
rEEttier he will, Neither is it mate= 
WMlwhich of them were firk or more - 
lFint;nor berween one ſtatute & an- 
ware doth the time 'or antiquity give 
wiFadvantage as touching the goods 
uh as touching rhe Lands of the 
oulor it doth z bur as for his goods 
ty in 
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in the hands of his Executor, wit 
ever firſt gerteth hold ufthembyſÞ" 
execution ſhall have rhe preferngſ® 
And before ſuing of execution, ®? 
Executor may give precedence 
preferment to whom he will, W 
now ſome may obje& that there! 
courſenor write of Executionfa" 
ſuch conuſee againſt the:'Execuſ® 
and if fo, then ſtatures merchant, 
of the ſtaple, are in vaineſpoke 
and ic 15 true that Maſter Brooke 0 
Chiefe Juſtice ofrhe Common 
in his new Caſes profeſſerh , thaff 
knew not any remedy for the cred Ex 
our of the goods of the conuſorF 


BY8.%0. 6.294» his death. Bur if this ſhouldbeiF 


&Stat Har43 the Law were very defeftive, i in 


Co.5.fet8.h, 
H.40, Eli.rot- 


I19. 


the ſabſtance of many , eſpecial£}*' 


Merchants, for and among whoni) 
ſtarute marchant was provided, af 
ſiſtech uſually more in goods uf 
lands; befides the plea of Hai? 
adminiſtrator of the goods of Saf 
in barre of Greenes a&ion of debtulf 
an Obligation, v3z. rhat the int 
ſtood bound in a Statute ſtapletoIiF 
and Greens reply chereunto,that i 
were Indentures of defeaſance, noi 
VEL 
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-Satwhereofwas broken, and the, 
elution of che Judges rhar the faid ? 
"Hterinthe replication was good to 
Hidthe Defendants plea. All this, 
» $1,,od the refolurion of the Judges 
te Common Pleas in _ cale, 
Min che cafe berween Pemberton and p ,, n1;-. vw. 
"Sm, as alſo in the Kings Bench _ mae 
F1h21» and rhereft of the Judges, 
& Exccucors muſt fatisfie Judge= 
 Wi:before ſtatures , and ſtatutes be- 
AM 0bligations, had been idle and 
gfowing of groſſe ignorance , if no 
cation ar all could be had againſt 
Ffxecurors of him bound ina Sta- cg... c, 1;,. 


2nd then ſhould Greene have de< ,;. execurion 
" rrec upon the plea of Fariſon and againſtan Exe- 
Sed not to have pleaded that other cutor upona 
wſter, but none of the Judges or 99S _ 


Il 


"Si - ines Caſc 
njcants ever conceited any ſuch As {a 


Miter: that which there was replied, 

S tharthe ſtatute was not forkited, 

Fereto be remembred,as good mat- 

-Wioch againſt Statutes and Recogni» 

wces, and chat whether the Recog- 

{Wice have defeaſance or condition 

broken, fo that the Recognizance £-b5.5.f.28. 
Wt forfeited. In none of theſe ca- = go omg 
pFuthe Executor hindred from pay- gigpar, m_ 


x 
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ment of debts by ſpecialty , noel 
he be juſtified or excud tho on 
hereof he refuſe fo to doe; ad 
deed elſe might creditors beg 
dingly defrauded by. Recognizyi 
for the peace and of good behavighm 
&c: and fo by Statutes for pail 
ming covenants touching the erjfien 
ing of Lands, ifthey ſhould key 
the payment efdebts, and ye thiltp 
ſelves perhaps never be forfeited, 
the ſummes become payable, {1 
Of Debts by ſpecialty, 
Yu 
NZ come we, to debts dyelk: 
ſpecialty , viz bond or bill (Fu 
which nature the greateſt numbyſſr 
debts are ) ler us then fee yiihe 
courſe the Executor. muſt or g 
hold for ſatisfationof theſe, adalifie. 
ting that the Teſtator ſtood nai 
debted by any record, or that nol: 
feiture 1s. of any ſuch debt, ori 
there be goods in the Executorshajſſl 
above the amount af ſuch debisF 
record, This I fay dato, thenac: 
ding tothe rule proximus quiſqu 
the Executor may fatisfie himlel 


f '© 
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nora debes,as the Teſtator by ſpecial- 
oloved him: for ſuch debts are nor 
dYafd by the creditors raking upon 
:<FW@w be Exccuror to the debtor 
izangh on the-other fide, if the credi- 
avhmake his debtor executor , this is 
afffleaſe of the debr. Although ir 
Given our or commonly ſpoken in 
cog Se xerall, that an Execuitor may 
th pay himſelte, yer is it to be under» 
ded with this caution or condition, 
x that the debt to him be of equall 
Wie or dignicy with the debrs to 0- 
according to rhe ruleinequalizr- 
\Ynckior ef} conditio poſſidentas, for it his 
weEfator were indebted to other men 
(Fuy Statute, judgement , or recog» 
Wnce,and ro ſim whom he maketh 
maecutor only by bond, orother ſpe- 
ty, then may he nor firſt pay him- 
wal, thatis, by paying of bimſelte 
(Foe them unpaid whoſe debts are 
F-ligher nature ;z bur if chere be 
acient for {arisfa&tion both tothem 
aMlumſclte , then is it not materiall 
$Wich be firſt paid. Now touching 
«debts to: orher men the Executor 
power to give preferment ww 
Farcto whom he will z fo rhatifthe 
T's Teſtator 


| 
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Teftator left bur an hundred paw 
being indebted ro A. an hun 
ounds, and to B. an hundred pay 
28 H.8.Dy.32. by ſeverall obligations, the Execylf® 
75 Gama hath power to pay to E, his w** 
dh debr, and to leave A. altogether | 
paid any part of his debr, fo as hel 
not commenſed any ſuit beforeyÞ* 
ment to B. Bur yer hereinthish® 
rence is to betaken and obſer 
Exccutors,that if the time of payulf | 
upon the bond of B. were notalff? 
at the time of the Teſtators dealif* 
then may not the Executors bel” 
the money ro B. become payabk,uf 
him and leave A. unpayd, whokulf® 
ney was preſently due. Yet if 4. 
beare to demand or ſue for his 
till che debt of B, become alſo paid 
then is ir at the will of the exea 
to pay whether of them he will, k 
the other may lofe his wholedd 
the goods will not ſuffice to pay buff 
Whart if A. have onely by word @* 
manded his debr , and not by furl 
fore che debt ro B. become payal +4 
whether doth that hinder that the 
ecutor may not now when the moif® 
0B, is alſo payable , pay him J®* 
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Me 4. unpaid. And hereuntoS, 
In, anfwereth negatively, making 
" Wreball demand to be idle and of 
Igoe: yea; he addeth that if 4, Do.& S2. p-78. 
S:commenced (uit before the debt 
become payable, yetifrheExe- 
er © OE 
«pr can delay the uit till che debt 
»Wxcome payable, ſo that A. can 
x00 judgement before thar time, 
before B. hath commenced fair 
m011s hand , then may the Execu= Q 44. If'then 
Mconfeſſe his aCtion , and ſo pay his he may not 
tlaving 4. unpaid. Bur of this Plead this 


p 1 - judgement poſt 
Mite ome doubt , for that T finde in n "I % 


King Ed. the fourth , ſome ad- 6 4.25he 
Wance, that if 4. having a Tally, may plead t 
nt, or other warrant fromthe om rayon 
\Sofor receipt of money , of or from ſuits xfter com. 

.\IWlomer or receiver where others 204, Coih. 
ay... atr.1 48.269. 
mÞlike warrants before him , bur A. | a 
Sith the firſt demand, now muſt 
4Sficer firſt pay him or elſe himſe]f 
\@ become debror to, him if he firſt 

others whoſe demands were after 

le, though they hadwarrants be- 
&4. Likewiſe rhere is as to me it 
$, ſome admitrance.in the ſame 
*&, thar the very demand made 

creditor of his debt from an Exe»: 


cutor, 


: «i| 


- 


224 TS ; 77 Offibe of Wh 4 
cutor , who hath then Afﬀety ip 


hands doth intitle the Creditor y 
recover” damages againſt the Fwy 
' gor out of his owne goods; wilhar 
if it ſo bee; then doth even thatihne 
ball deniand lay ſome rye or Oblihie 
tion upon the Executor- for payiſpi 
Bur hereabour , I lay downenotiiſhr 
peremptotily. Wee partly mayWWir 
cerne by the premiſes - how the ia 
{* cutor is 'to guide himſelf in «oy 
where there be divers debts by Wk 
cialty, all due , and payable ati 
 Teſtators death : before any illie 
commenced for any of them, forfiv, 
that caſecleerely , rhe firſt verbalWi 
mand gives not any precedence, {&$ 

| being due, and fo ſtanding in eqiliit 
degree ; And this is implyed in eli 
ny Bookes, making the commenhL 
ment of the ſuire onely that whichign 
ticles ro priority of payment, on 
-:.; faſt reſtrainesrhe EleCtion ofthelifan 
=o 4 ecutor, Yet admit that one credit 
El Dy.232.vi- firſt doth begin ſnire, if orhers Uſa 
dez1.H.7, after ſue before he be paid, or bfda 
Kelw.74- judgement ; now cannot the Exeich 
tor pay him' firſt , who firſt commayn 
ſed ſuite, buthe who firſt hath jute 


ne 
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ſpere muſt firſt be ſarisfied. * Andthe _ w” 
*Wxecutor may herein yeeld helpe ro os eel a 
wee before the other, viz. by efloignes inſ2.P.39. Eliz- 
glances or dilatory pleas to the in Error. al. 
re, and by quick confeſſion of che SErjeants _ 
ters attion ; for he is not bound a- Far. ms. 
inſt his will co ſtand our in ſuir, and by confeſſion 
Wpend coſts where the debris cleere, is pleadeda- 
Gris this convine but lawfull diſcre- gainſt another, 
io, which conſcience will alſo ap- ann” 1950S 2 
More ſome good confiderarion in- 5 my - ry 
icing. Nay after ſuir commenſed, wr 
untill che Executor have notice 

iureof , he may pay any other credi- 

and then plead rhat he hath fully 

mniſtred before notice. Nor -is 

FW Sheriffes return of ſummons or 
qWiteſſe ſufficient cauſe of notice, for 
1! Weſummons might perhaps be upon 
eLand ; bur if it were tohis perſon, 
c<hFiznorice ſufficient, and thento ſave 
orfinſelfe, he mult ſay that he was nor 
riMmoned till (auch a day, before 
uimich he had fully adminiſtred ; yer 
$s Wbtleſſe the Execuror may be arre- 
"WFdatthe creditors ſuir in ſome ſort , 
xeMich yer (hall beno ſufficicnr notice 

Sitis debr. As for the purpoſe, it 

oe ſued by Latitat out of the Kings 
net P bench, 
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| bench , this ſuppoſing a treſpaiſe girl 


no notice of a debt , ſo alfoofa $i 
pena our of the Exchequer ; but thahic 
Originall returnable in che common: 
plees expreflerh rhe debr, and foal 

ſome fort doe the procefſe thereupy 
. And therefore it ſeems by ſonie bookhw 
pays char if it be laid in the ſame ComgeT 
bs, where the Executor dwels, henue( 
rakenorice of it at his own perill, Bic 
thisI take not tobe Law , nor isthailje 
any great opinion that way : andie, 
chough ro make it more cleere, thi 
Executor in King Henry the founiifeh 

his time, eſtrangeing himlſelfefr 
notice of the ſuit before payment 
athers, did alledge that the adi 

was laidin a forren Country ; thaoft 
no great proofe thar if his abalſubo 
had been - in the Country , whaſhinc 
the aftion was brought , he muſt haicor 
cakennorice ; but thus it was cleeniſerefc 

and a little ſurpluſage hurts not, Naſh 
berween a debt by obligation, aTe 
debt for arent or dammages upoiiſſits o 
Covenant broken , I conceive nodile ; 
ference nor any priority or precedifſoy 
Cy, butitis at the Executors dilfafo 
tion to pay firſt which he will, aÞ (« 
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were by bond. So alſo of rents 
Shinde and unpaid as II conceive, but 
Siching chem principally intending 
is upon leaſes for yeares divers 

)niderations are to be had, and 
Sc diftintions to be made, as firſt, 
ween rent behinde at rhe time of 


We Tcſtators death , of which that be- 


ſc ſaid,is ro be underſtood, and thar 


ftich growerth behind afteg,nexty, be- 
ieaffeen ſuit for che rent by aQion of 
be, and by diſftrefſe and avoury. As 
Witte firſt difference, if the rent grew 
efince the Teſtators, death, then is 


raftot accounted in Law the Teſtators 


It, for only fo nach is in Law ac- 
\Funted afſers to the Executor as the 
fits of the leaſe amounted to over 
Wove the rent, fo asfor rhar rent fo 
Filind the Execucor himſelfe ſtands 
tor, as hath been reſolved, and 


eneretore he is ſuable in the debet, and 


Wat, whereas for rent behinde in 

ETeltators life, and all other the 
os of his Teſtator he muſt be ſued 
ile detizet onely. Hence ic muſt 

«aw as it ſeems, that an Executor | 
idfor debs upon bond, or bill, can- 
(except in ſome ſpeciall caſes ) 
F 2 plead 
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plead a payment,or recovery ofreyp 
' grown due fince his Teftators deahſſi 
though of rent behind ar therimediſi 
bis death ir be otherwiſe. Andwl 
| here againe another difference oi 
ſtin&ion is to be raken, viz. where 
profits of the leaſe exceed the ren 
where the rent is greater chen tt 
yearly value of the profits, for ſy 
then as elſe where is ſhewed, the Fuſs! 
cutor if he have affers ,” is tyed rod 
holding of the leaſe, and paymen{i 
the rent, and conſequently dot 
_ —_ as — ld 
r, ſtandinequall degree ii 
theTehaors debr with __ ach pr 
ſpecialty ; and yet againe to reconſ® 
ter _ poinewhar if the c_ 4 
Teſtator by ſpecialty payable preiaſ 
ly at his es, crbefbertbedl X$ 
any rent can grow due upon this ks 
ſhall amount to the full valued 
Teftators goods ; may not the 
cutor though he doe not pay! 
debrs before the rent day ( forlif 
would make the caſe cleere)wain 
terme ; for ifhe may, then hayF: 
if he doe not ſo, but ſhall by paymſil 
of any of rhis rent want goon 
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rewlivy any part of the debts by ſpecialty, 
ahi = lie upon himiſclfe, 2nd his own 


ods , as happening by his own de- 
Kit. But on the one fide, ic ma 
& Gid, that he}could not waive it 
pgas he had afſers, becauſe thereby 
ſtood equally liable to pay thar 
htbeing once duc,as the other debts 


ſpecialty. On the other fide,it may 
FalleGid,cthat chough the debrs for rene, 
Sd upon bond, ſhall be admitred ro 
mio nature equal], yet the caſe being 
<&uofrent not due at the time of the 
vlldacors death, it was not then a 
wt nor duty, whereas a Bond makes 
preſent debr , and duty, though not 
Fenty payable, the day of paymenr 
ofÞcing nor yer come, ſo as this latter 1s 
charged by a releaſe ofdebrs,or du- 
edics, and fo is not th former. Soto 
lac that point unreſolved , ler us 
fifiext ſee whether in ſome caſe,though 
ic-rent exceed nor the yeerly value 
tFibe Land, yer even that payable af- 
We the death of the Teltator may nor 
wad in moſt part, if not wholly,upon 
oilfieTeſtators ſcore as his debr,as well 
mEific had been payable before his 
Wah, Poſito chen that the whole or 
P 3 halfe 
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balfe years rent is payableatthegl 
nunciation of our Lady, and thay 
Teſtaror dieth two or three dayezgſf 
ſome like ſhorr time before that fe 
now certainly ſhould rhe Law benf4" 
reaſonable, if it ſhould lay this day 
upon the Executors ſhoulders innÞþe 
ſpeCt of thoſe few winter dayes profiſie 
which he rooke. Bur furely fincedjor 
raking of the profits inducerh the[aþ#h 
to Jay the rent upon the Executoreal 
his own debt; therefore as wheredſoi 
Executor had the profits for the whilf 
year or half year , except ſome fa 
dayes incurred in the Teſtators Io * 
time : thoſe few dayes will be unſo1i 
garded according to the rule, Deafict! 
nimis non curat lex, and the whole rafſ 
ſhall lienpon the Executor ashisonſſort 
debr;ſo on the contrary part,wheretlſ 
whole year or half years profic, exc 
ſome few daics incurred after then: 
ſtators death , the rent becommuſg, 
payable fo inſtantly after the Telir 
tors death muſt in reaſon lie wholptt 
uponrhe Teſtators eſtate, as to mel 
ſeems. Whar ifto this T adde thatilif 
Teſtators Catrell wherewich wad 
ground was ſtocked doe depalliiu8d 
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-Saddevoure the profits all the time af- 
Szrche Teſtators death, till the day of 


t of the rents? Nay if the 


afenc were payable at Afich. and the 


2c, and the Teſtaror dieth a few 


Kes afrer AZ. rhe rent being of or 
neieere the value of the Land, ir will 
oben be hard char the Executor ſhall 
edorthis winter profic pay the rent our 
his own purſe,eſpeciall if the wholz 
orfears rent be payable at that one day, 
pinſome caſes itis; or ifthe whole 


ars profics were taken inthe ſum- 


Kher 25 in caſe of a leaſe of tithes It is 
© alſo of medow grounds uſually 


owned inthe winter. So if the leaſe 


echen to end nor having a ſummer 
af year to ſucceed, and make amends 


rthe winter : or if the winter half 
be the latter halfe , the Leaſe be- 


x inning at *Lady-day , ſo that there is 


@ita ſummer for each winter follow- 


(| 


g,and not any for the winter paſſed. 


Wtthe like conſideration with theſe 
Wthecaſe of a leaſe of woo 1s for a renc 


ich being fellable but once in eight 
nine years; now it che lefſee, having 


ſhade the [aft ſale , and telling before 


death, the Law ſhould caſt the rent 
ÞP 4 upon 


0 The Office of "Rp" 


upon the Executors own eſtateforthllhm 
time future, it ſhould lay loſſe upoalfer 
him, which is againſt reaſon, ande, 
trary to the nature, and diſpoſitionaific 
*hz Laweven in this particular, Al 
appears by this, that ſhe enables auc 
Executor to pay himſelf before. all 
debt of equall nature , ſo as ſhe mai 
tenders an Executors indempninine 
then any other Creditors ; then{f 
fore I think that with , and upon ti 
differences above ſhewed , erally 
Rent growne due after the Teftat 
death may in ſome caſes be rhe Telaiſ 
tors debt payable equally with debiſÞhu 
by bond. Bur here I conceive, th 

the Executor were in ſuch caſe of die 
ſticution of afſers as might juſtifie hiſt 
waiving of a Leaſe over-rented, haſfi 
then may waive theſe termes reſide 
becauſe for the future,the profits vill 
cone ſhort of anſwering the r« 
though atthe firſt, and ſo in the to 
tall, the profics did exceed the rai 
Andif for want of waiving , whe 
he might, this rent fall upon him, uſþ 
paiment thereof would be no excul 
againit another creditor , nor as 
him be a good Adminiſtration 
wy 
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trheprantia guerre non excruſat, This is 
ſfetinent to our prefenc confiderati- 
ca#, which debr may with ſafery be 
Sid, leaving another unpaid; and 
& hazard of Executors, by igno- 
acc ofthe Law , hath been a princi- 
. all morive to my writing theſe Dif- 
Wurſes in Engliſh. Hicherto wee 
nie only conſidered, as I thinke, of 
wihns, as they be recoverable by 
bſtion of debr. Now let us ſee if there 
a7 not be fomewhar different conſt- 
afexions touching diſtraining for 
it, and (o comming to recover it 
ea avowrie. Put wee then the caſe, 
Wan Executor hath fully admini= 
led in payment of debts by bond, 
gud after the lefſor or revertioner 
eaneth and diſtrainerh for arrera- 
wzofrent due in the Teſtators life ; 
na the Executor in barre of the a- 
@wric plead fully adminiſtred, as he 
q beh have done if an Aion of debr 
end been brought for theſe arrerages? 
eatubtle(ſ:T rhink no, nothing ſhall 
der the levying of the rent upon 
ue land, Sh it is enjoyed un- 
rthe ricle of the leaſe, except the 
i$ad come to the King , upon whoſe 
wy poſ- 


5 
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- poſſeſſionno diſtrefle can be taken; 
thinke therefore that the Execni 
who paid out of his owne purſe tore 
value of this leaſe ( for ſoT intendy 

caſe, andelſe could he nor havefullh 
adminiſtred, as in the caſe was puſh 
he ſhould , T ſay, have abatedintlhi 
price and valuation of the Leaſe, $r 
well the arrerages of rent, as ffi 
rent futurely payable , both being 
qually leviable upon the land, and 
he ſo have dene, he isno loſer by paſ 
ment of this arrerage : bur if truſtuſſo 
ro the power of an Executor, and\ife 
the plea of fully Adminiſftred, hed 
nor ſo, but disburſed in reſpect of ſui 
Leaſe, to the full value without ſugſd 
abatement, he muſt beare the lofſe @on 
hisowne ignorance. He mightaly! 
another. way have helped himfeli#01 
v12, by payment of that arrerage, la 
ving other debts by Specialty unpdifte! 
And what if ſairs were preſencly conſt 
menſed upon the Teſtacors death hr 
fore he could make payment of thi 
rent behinde ; whether might tn: 
Execuror then pleade this debt ej 
rent, as he might a debt by juogpul 
ment or ſtature, and ſurely me china, 


EE 
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(probable that he might, becauſe 
meStis2 debt from which he cannor be 
red by payment of the other debrs 


| for by Specialtie. If the rever- 


fallffoner would alſo commence ſuir be- 
rr judgement had for the creditor 


cialty, then might the Execu- 


r helpe himſelfe by confeſſing his 
s thEÞtion firſt ; bur this perhaps the re- 


Koner would not conceive ſafe for 


Wi), fince that way the other mighr 


judgement before him, and ſo he 


tnfehe loſe both his ſuic and his debr, 


Whereas holding himſelfe ro the 
(Wurſe of diftrefſe, the Leaſe con- 


Wing , he hath land ar the ſtake, for 
Sidebr. What if hediftraine and a- 


$7? may not now the Executor 
aShim , or ar leaſt confefle his AQti- 


(| 
 thmthad for the rent z yea, though 


or Avoury , fo as he firſt having 
lvement, may firſt be ſatisfied. 


aely after fuire commenced, T ſee 


how the Creditors by bond can fo 
prevented, at leaſt withour judge- 


-thiba judgement be had, yer becauſe 


i k bur only that hee ſhall have a 


- 


tudgement in that caſe is not that 
all recover che ſumme due for 


c- 
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return tothe pound of the cattell 
ſtrained for che rent, 1t is queſtiongſe 
ble whether the paiment therey 

of the rent ſhall prevent the judgh 
ments after had in the ſuits w 
bonds. BurT thinke it ſhall, bec; 
alchough ic benot an expreſle recon 
ry ofthe rent, yerisit ſuch a judy 
ment compullary for the ſame, 
makes the payment inevitable and 
neceſlitie, And where before yl 
have made the queſtion only beryy 

the ſaid rent-debr, and the debt 
Obligation : ler us now put the alſo 
berweenthe rent-debt, and the dre 
by Statute or judgement. Tt thend 
Leffor after death of the Leſſee ifiel 
{traine for rhe rent behinde part el 
che Teſtators catrell , and after thehi4 
comes a Writ of Execution upon Fat 
judgement or ſtatute of the Teltatoſſir a 
whether ſhall cheſe beaſts in the pou 
for rent be delivered in Execution: 
not, admitting that without toeſnal 
there be nor goods ſufficient for luliſMa 
faction of the judgement or ſtamiſſÞc 
Andſurely I thinke they cannotiet 
delivered in Execution : Firſt fortwfwc 
they arc in the cuſtody of the law, pm 
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| alþString-fellows caſe, though there See - ho 
ml Prerogative overto Bro, Picag, 3t» 
» 1 ar hems I thinke, zany ACE 
ir be replevied, for that they are to us oe 
&recurned tothe Pound , if Judge» yot take away 
q mn for the Avowant, to _ ch thediſtreſſe. 
onurpoſe ſecuritie is given, fo as the 
deere but in the caſe o& a Priſoner bak YO 
d, who ſtill is in ſome fort in cuſto- 
Secondly, for that this rent in- 
eentto, and defcendible with the 
nerſion , breeds a debt of a reall na- 
Were, and ſo of more dignitie and 
aSvrth than debts perſonal]. Thirdly, 
Wrchat the land let ( as in afſort deb- 
ir) Rands chargeable with this Di- 
elſe from the very time of making 
g#©cLeaſe, ascither by a contraQ real 
(quid pro quo, orrather by an ope- 
won of Law or legall conſtitution, 
ancient cuſtome of the Realme, 
Without any conrratt of perſons, Laſt- 
a, for that the Leffor doth not di- 
eine the Cartell therefore, or in 
at reſpect, for that they are, or were 
uWods of rhe Teftator, bur for that 
found them Levanc and Couchant 
ſwpon the land, which muſt afford his 
Rac, or adiſtrefſefor ir, ifbehinde, 


ſo 
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ſoas if they had been any undue 
renants or ſtrangers Cattell, the 
might have been diſtrained. Somglhre, 
may perhaps obje& this reaſon, whyſhi 
theſe impounded catrell ſhould be 
delivered inexecution , v3z. forthaſrc 
where otherwiſe the Creditor by ſt 
ture or judgement ſhould loſe all o 
part of his debt, yer by this releckhh 
done to him ſhall not the Leffor lokhhe 
his renc, for thar he may art any tinge 
af:er diſtraine any goods or Cardlfel 
found upon the ground at any ting 5 
during the continuance of the LealeſÞoll 
Bur here beſides the point of delz 
and ſtay of his rent, which ro man 

is the ſole meanes of maintaining theiliſe 
houſholds and families; rhis furtheriſel 
con(iderable , that perhaps theLea 
may be neere expiring , perhaps kin 
highly racked and rented, even toaſſg | 
above the value, as that the Exca 
ror having his Teltators ſtock taken 
from ic,and him by Execution, wil 
not {tock it any more. and ſo the law 
lying freſk, if the Leſſor ſhall logkr! 
the benefir of his former diſtreſſes,l 
ſhall be perhaps withour remedy k 


his arrerages of rent.. And if r 
6 
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Swere of a diſtreſſe for rent be- 
«after the Teſtators death, T con» 
were; though nor fo ſtrongly, for 
Ht of the reaſons aboveſaid , that 
Wlaw would be all one as in the o= 
afercaſe; for though in this caſe re- 
At ſhall not be had to the Execu- 
ms!lofſe, upon whoſe goods the Law 
#6 this 1ebr, chough notthe other, 
there the poinr of lofſe muſt fall ej- 
nerupon the Leffor lofing his di- 
d&:{: , or upon the other Creditor 
nh Specialty or Record , lofing 
Slly or in parthis debr. And in 
ln8eft of his locall rye upon this land 
0 _ of Rent whereto even 
Wtealty ofthe Leſſee, and renure of 
rigeLand bindeth him, & yer I think 
i@:& that the Leſſee can doe by en» 
ne into bonds or ſtatutes , or ha- 
wr judgements againſt him can hin- 
wrthe Leſſor or Reverſioner from 
Wing his remedy npon this Leaſed 
ad for the Rent therefore due, but 
er any other creditor ſhall be a 
inhis Debr. Doubtleſſe if in 

tte to the avowrie for this Rent 
either before or ſince the Tefta- 
kdeath , rhe Executor will plead 


that 


that the Teſtator was indelted. 
thouſand pounds, by ftature, recoell 
nizance , af p>qgrncirk which Bd: 
more then all his goods amouny 


unte, it will be no good ples, lylar 
may be demurred upon. Whatifh 
plead fo much debt of record to fie 
Crowne? ſurely I doubr whether 

Plca will be allowed in any ol 


Court then the Exchequer ; yan 
theſe arrerages of Rent ſhall belevig 
upon the land , ſo aseither che I 
cutor muſt pay ir, or loſe the cant 
diſtrained by a recurn irrepleviſhl 
and then ſhall not have ſufficienrroli} 
tisfie the debt to the Crowne, ] 
not how he ſhall well eſcape, wha 
purſued in the Exchequer, to maſh 
up this Crowne debt our of his on 
purſe, which is hard. For this 
may pitch upon as a Maxime ali 
ai 4% that an Executor, wha 
no faultis in him, ſhall nor beba 

to pay more for his Teſtator then uh 
goods amount unto. Againe , it! 
arule, that where norhing is rout 
had, viz. juſtly ro be had, the King! 
feth his right : and our bookes tell 
That the Kings Prerogative mult 
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| ae wrong, Poteſtas eur gmrac eſt, 07 So Braffon. 


wilporic : nam poteſtas injurie non 
, D#, ſed diaboli, On the 0- 
ellter fide, ir may be faid, that if 
land leafed come ro the King by 
tam, ouclawry, or otherwiſe, the 
tMenc reſerved cannot be diftrained 
ir, and cherefore is ic not very un- 
Mbnable nor incongruent thar the 
ings intereſt for his debr ſhould 
wieluke the diftrefſe of a ſubje to ſtand 
aFand give place. This rherefore 
Wong orher of rhe Premifes doe I 
bite a5 a quere : nor is it alrogether 
rofirable either for an Execuror 
Creditor ro know what wayes 
paſſages, whar caſes and comin- 
40x be doubrfull and hazardous. 
mÞditin cheſe unbearen paths, where 
swgrdookes and relations have held 
 ſeforth no light, exprefſe, or parti- 
rhaſar ,/ I have erred in miC-reſoſvin g, 
ſing to reſolve, IT hope T ſhall 
igMour difficulcie obraine pardon. 

it Now ler us confider of affumpri- 


bor promiſes made by rhe Teſta- 
(WP apon good confideration,the per- 
Wancewhereof or making recom- 
Wie and fatisfaftion for nor per- 
i & Q. torm= 


Net reſolving- 
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forming ,. doth lie upon an Execugþ 

as before is ſhewed. - Theſe ther] 

fore are to come behinde and giefſi 

place unto all the former, fo asaff$ 

Executor this way , or for theſe ſuedfſp 

may pleade debts by Specialty, rent; 

E . &c. amounting to the whole geodsſ 

Colib.g. f..88, And yer theſe debts by contratt orffle 

b.Do#F. & Stu. aſſumption expreſle are to be ſatisfied 
——_—_ 10. beforeLegacies be to be had. Fir 

ow by the common law of the Land tho 

are recoverable, and fo are not Legull 

cies : next becauſe, as our bookegfiy 

ſpeake, ir concernes the ſoule of hills 

Teſtator to have es alienum, all dit; 

ties and debts to other men ſatishd J 

before the debrors veluntary gifts aff 

bequeſts. Alſo theſe debts by aſſump 4 

tion or {imple contra, are to bÞ 
ſatisfied before the reaſonahle part. 

the Wite or Children , to whidg: 

by cuſtome in ſome Counti:s thy. 
are intirled, See 21. £4w,. 4. 21. a 
2 E4.4. 13. & 2. Hen, 6.16, Al; 
note that in ſuch an Aien, upon tl 
caſe it is not of neceſſicie to lay or 
forth in the Declaration that the Dj 


Co.lib.g-f- __ 
P mchons Cale 
& ſa9q-Baves fendant hath Aſſets to pay all Day 


caſe. by Specialty, and this alſo; butF 
th 


as EXECUTOR. 
#llthere want , the Defendant muſt al- 
6 ledpe that in: iis excuſe, for elſe ic 
wſſall be preſumed char he hath Afﬀers. 
a mſtoallo in an Aion upon the Caſe 
grounded uponthe Executors owne 
ſumption, to pay his Teſtarors 
pMebt : and yer as the Lord Cooke con- 
orffeeires, and-wupon good reaſon, as 
me it ſeems ,, if the Execnrors ſo 
r>romifing had not Afers' fufhcient 
{hands to pay this debt promi- 
old, he pleading 1207 aſſumpſit', t, way 
eee that in evidence, for then the 
tefalideration; faileth, as alſo, if 
inflere were no ſuch Debr due, fince 
he Eplamtffe could nor have. reco- 
$ affiered,, if he had ſued ; and fo his - 
nr | ovate to ſue, was no 
valuable confidera- 
- tion. 
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CHAP. XIIL |þ 
Of Devaſtation or Waſting, s; . 


526 Hat which Saint Pall, 

ADV) of diſpenſers (pi tual 

35 who are as it werethilhs 

Executors of the ll, 

ba will and Teſtamell,, 

- -  ., --. - of ourSavior Chil, 
doth ſay or enjoyne, 932. that tho 

muſt be found fairhfull; The ſame, 
required of theſe lefſe or inferior di; 

ſpenſers , -the Execurors: of ment 

Wills, and hereofthey are to beny| , 
gardfull , not onely in reſpetof 
ſcaping damage ro their owneeſtatey 

bur moreefpecially in refþe& of ay, 
oath, which divers of our Book 
mention to be taken by Executory 
And in one of the bookes of relation 

of caſes in the twentieth yeere 0 ,: 
Hen 7. his time, there is an expreliy} 

on of three things , whereto the Of 


114 = 
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' Be of an Executortyerh him. Firſt, 
I Todoe truly, and thereto are they 
PIfrorne , ſaith this Book, 2: Tobe 
* Jilſgent,viz, with ſcedulity to arrend 

Flite diſcharge of the truſt. 3. Todoe 
Wifully z nor well can this latter be 

"mithout knowledge what is lawfull, 

"Enrcquired by the Law. Now what 
\ Siformerly {aid of the right method 
*xdorder of paiment of debts, diſco- 

WSercth in much part how and by 
Thar wayes an Executor may waſte 

Md miſpend his Teſtators Goods, 
"kdconſequently incurre a devaſtati- 


M, and ſo make his owne goods li- 
Be : but of that more fully and par- 
Siularly by it ſelfe , and herein wee 
"Sill conſider of theſe parts. 


nent 
*Iy 1, What ſpall be ſaid to be a waſting 
fYY or deve fting,and bow many wayes 
ay thet may be doxe, 

Fl; Who ſhall by thu af be charged to 
oy - yeeld recempence. 

nt 8 

[3 Who ſhall take the benefit or ad- 
1008 vantage of it, | 
© NY 4 How farre, or in what meaſure 


h y | the advantage ſball betaken. 
LI Q 3 «. I bat 
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5. What way , or by what DT) « 
yore be bad. : 


ſe 
x 
S to the firſt , this waſting 
done divers wayes. Firſt, of 
the Executor his plaine, palpabk ye, 
and dire& giving , ſelling , ſpendin i 
or conſuming the Teſtators rock - 
ter his owne Will, leaving deboff 
unpaid. 2. By paying what is nottif 
be paid, which yer is to be und 
ſeod where there are debrs payalliſh" 
and unpaid. 2. By the way torn 
ly diſcourſed of, vez.the not obſervinf® 
the right method ard order of Baff 
ment. 4. By aſſenting ro a Legateaſſ® 
having a thing bequeathed, debts if 
ing unpaid.. 5. By ſelling goods 
the Teſtators ar an under value ; i 
be the appraiſement what it will, a 
ſer him ell for what he will , bee mif® 
ſtand chargedro the beſt and um = 
value towards the Creditors. 1g 
if upona judgement againſt the Taff 
ſtator or the Executor , the WI" 
riff2 ſel] ſome of the Teſtarors god F 
at an under value, this is no g® 
ſtation of the Executor , for up” 
difference Hody chicfe Baron make 


ji g: 
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44 (arfince an Execuror may haply pre- 
res chis at of the Sheriffe by 
ing the due ſaumme, upon ſale 'of 
#:| Teſtators goods at the beſt value 
bl otherwiſe , . he is to be blamed co 
ty farcicto che conſcience of the She- 
f(t or under Sheriffe rather. Sixrly 
«gudlaſtly, this may be done to the Ex- 
4urors ſmart by undue, v2z. nor le- 
«<p diſcharging of any debt or duty 
+ Mraining to the Teſtator, and that 
aivers wayes requiring heedtulneſſe. 
ifan Executor upon a bond of two 
+ Mmdred pounds forfeiced for pay- 
cnt of a hundred poundsaccepr the 
rincipall, or perhaps alſo ſome uſe, 
Folks, or damage, and give a releaſe or 
Kcquirall of the whole forfeited bond, 1 3 £.3-Fitz.9x 
eErofall ations, or upon record ac- rape" 
aowledge fatisfaftion upon judge- mm = = 
gent had. This is a waſting of fo = Ange 
| þ Oran I110 
wch as the penall ſamme is more pounds, get in 
Mien is received, and fo far his own a forfeited 
ods ſtand liable co creditors n:1 fa. bond won 11 
he whed ; and fo duubrlefſc is ic it he do emp ane | 
Wu give up the bond having no judg- @..::on but of 
gan upon ir, though he neither make x 50, pounds, * 
teleaſe nor acknowledge fatisfa&tion. 27..8. 6.p. 


Abu his verball agreemenc ro require Fiz mſt. 
q Q 4 or 
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or ſue for no more, or h18 givingaſhy 
note of recept for ſo much-as he hakfal 
received, or delivering of the bondwthe, 
toa friends hands,or into aCoun of6fixir 
quity in way of ſecurity to the debtygſſich 
thathe ſball not be ſued for more,sngfme 
devaſtation, ſince ſtill the reſt inlawffler; 
remains due and ſuable, So this nl: 
no more upon the Executors ſcorafſhb 
then he received. But let him wkeWol 
heed of releaſing, except he be fuſſy 
there be no other debts demandablehn 
Nor only is there danger 1n relealingiſht 
of debrs,but of treſpaſſes or other cavhy 
ſes of ation aiſo. As if one takeawaſk9 
goods from the Teſtator or from hit 
Executor ; It the Executor make hisaſſknc 
releaſe, this is a devaſtation , andiſjir 
makes his own goods Iyable tothey, 
whole value of the goods releaſed, ad 
appeares by Reſſels caſe, where the r6ſlk 
leaſe of an Intant Executor to. oneſtal 
who had taken and commirted tohy 
uſe Jewels and goods of the reſtatatiſic: 
being pleaded, the releaſe was thereÞhe 
fore held void in reſpeCt of nonagyht 
for that if ic ſhould have ſtood goc F al 
had amounted to a Dewaſtauit., andiſi 
made the Executors own. goods lyaJjil 


_bleſ» 
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which, his infancy conſidered, had 
i&ghard. Another way of diſchar- 
wie, dangerous to Executors,is ſub. 
ehting matters of debt or dury, or 

icking goods taken away to arbi- 

Snen. For if by the award of the 

Frators, the debtors or wrong 
mike be diſcharged or acquitted 
efhout making tull recompence, the 
efofthe value will as to other cre- 
ors fic upon the Execurtors skircs, 
eaſe it was their voluntary aCt 
withto ſubmit it to'arbirrators. Thus 
why Execurors fall under prejudice, 

Fovely by wiltull waſting or un» 
bull miſcarriage , wherein they 
s4Fnot co be pirtied , but through in- 
ndfitancy and unskilfulneſſe alſo. 
ey, I mayjſay truly, that iris very 
aſd for Execurors in ſome caſes to 
Blke fafely : For beſides rhar to finde 
vial judgements and recognizances 
wor againſt their teftators,is of ſome 
oficuley more then for ſtaruces, 
wFereof by ſearch in an Office deſcry 
$9 de had; yer with this difference, 
ſtatues marchant, and jtarutes 
ndiie may ,be and ftand effeſtuall a- 
agatExecuors,though notinrolled, 
/: albeit 
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albeic againſt purchaſers ofrhecongh 
fors land rhey be nar of force, ifng 
le& be of inrolement within rhiifly 
moneths. But where ſtatutes or : 
cognizances lye for performance 
covenants upon fale or leaſe of lay 
marriage, agreements or otheryi 
how hard is1t for Executors to ki 

. whether any covenant be broker 
not ; how hard to be ſure they finfo 
our all bonds, bils, covenants, and 
ticles in writing made and kept ly@r 
thers, whereby any mony 1s dueahr3 
payable before debts by contrath 
legacies : as alſo all promiſes Mis 
debrs by contra payable be 
Legacies : For the law hath pi 
ſcribe4 no time for their clan; 
and demand, and whether ſomeluh 
thing or mean of puvlicarion ſſh, 
nor fit to be enafted , let they 
dicicus conſider. To artaine tolilſſk 
knowledge of the Teſtators debtsge, 
remember that ir 18 by the [ord Bud 
reported, that in King H, the eilliffing 
his tine, Sir Edmund Knightley bale c 
Executorco Sir William Spencer,Wiih,ax 
Proclamation in- certaine 'Matlial 
Towns that the creditors ioiT( 


y''' 
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onfiae by a cercaine day and claim and 
nehre their debts : bur he for this was 
iYemited ro the Fleer and fined. For 
ornfie none may make proclamation 
eSh the book , withour warrant or 
uority from the King, except Ma- 
wiſh and ſuch like Governours of 
hos, who by priviledge or cu- 
ene may ſo doe. Bur the dangers 
ineoaly where there is not ſufficient 
dhe Teſtarors goods and charrels 
VGluisfic- boch debrs and Legacies. - 
ea@rwhere there 1s ſo, the Execuror 
Gt in any ſuch hazard as aforeſaid. 
5 Fisdeſcry of danger may breed cau- 
an, and Lai t:ment cavent @ vis 


aAs to the ſecond we ſhall have in 
uhderation two forts of perſons, 
"T. firſt, His Executors, there being 
May times divers Executors, and 
lt waſte or devaſtation done but by 
We. Next his own heires, Execurtors, 
= Adminſtrators , viz. wherher he 
Sing, this aft ſhall fixe upon them 
We charge and burchen for ſatisfaCti- 
us upon himſclte ſhould have lyen 


cle he had lived. 
T' Touching his companions though 
8 al- 
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alrogether make but one Execolf® 
yer the miſdoing of one ſhall off®* 
charge the reſt, nor make their golf 
lyable ro recompence : as both ; 
peares by the Booke of entries, 4 
was alſo held in the time of Hey if 
ſevench, Ano 12. of his raigne, YE. 
of the ſame opinion were the judelf 
twice inthe late Queens time, w 
firſt ina caſe between alter andy 
tor, in the common Plees, and it 
rag} ly after in the Kings. Bench in a aff 
es al between Hankeford and Meitfmgif,"? 
a.4.E1-Dy.210. though theſe rwo caſes be not repalf; 
a.the writſlo tedin Print, And furely this tal * 
iſſued againft wich rules of reaſon or juſtice, if 
the waſter oy ...4 ſhould beare his own burths 2 
P.4.H.8. Tot- ce G2 wr 
303. It it were otherwiſe , many woulda 
Tr.34.Eliz> Cline, and abandon executorſhisF 
Paſ.36.Elix very dangerous to the moſt honeſt, 
faithful], in caſe they were fubje&_k” 
wracking by the miſcariage of tha} 
Colleagues. T 
As for the Executors or Admin 
ſtracors of the waſtingExecutor dy | 
before he have born the burthenF; 
his miſ- doing ; I have found contratf 
opinions even in the late Quee 
time, For firſt in the Excheqwerit wa 
C01 


aved ro beas a treſpaſſe dying 


"Wthe perſon, as comming within 
Sm Ao perſonalis moritur cuns 
"Bre, Bur in the ſaid caſe of Walter MHich.31.8 32+ 
KS»rron,the court of common plees £44 
of contrary opinion, vzs. that this 
Þ not eſcaped by the death of this 
Woer , bur the law would purſue 
"Wfxecurors or adminiſtrators, and 
\ cFupon their backs the burchen of 
_ Wompence or ſatisfaRtion; for thar 
&Tcſtaror or inteſtate doing this 
ng had made himſelf ro be debtor 
"Mie firſt Teſtators ſtead, andthere- 
Mt they who repreſent his perſon 
ft with his goods make amends, 
Kupply; And this latcr apinion 
a omerhing in time after the for- 
B Alſo berween theſe twotimes 
here an opinion in the ſaid Court 
Common Plees agreeing m part | 
Ik this latter : For there a judge- 77-34-F5% 
Fit being had againſt an Executor, 
Mithe Sheriffe upon the Fer: facts, 
Mining that there were no goods, 
Fic Teſtator inthe Executors hands Mith-32.& 33: 
Þithen this Execucor dying; A Scire x: 
upon a ſuggeſtion of devaſtarion 
Fe ſaid Executor decealcd,was a- 
i __ warded 


TT. 34. E133; 


warded againſt his Executorandg 
upon good debate , and ſhewofap 
fident left', and reported by Maſter, 
our in King Henry the eight histinkh 
And it was then ſaid ro have bl 
cleare, thar if a devaſtation hadbelfi 
returned in the life time of the, 
Waftefull Executor,his Executorhi; 
ſhould have been charged. All 
doubt was for that here that was of; 
done in his life time, yer at laſt afligh,, 
tively (as above is ſhewed) the relilffy, 
LON Wass | 
Touching the third point, vi 
whom the advantage of waſting, 
accrue, or who by reaſou thereothhif 
charge this waſting Executor. i, 
wethe Caſe that the Teſtator ſhy; 
indebred ro A. by Starute,andto Mg: 
and D. by ſpecialty , not of record 
Bond, Bill, &c, and the Executot 
ving no more in afſers then onlytlllh, 
hundred pound,and this all being, 
toD. he payerh him che whole lil, 
dred pound not having any thingy 
roſatisfie any of the reſt ofrhe Crt 
tors:hereby wrong is done to noel; 
A. who wasa creditor by ſtatute. 
cherfor2 he only ſhall make chisBſe, 


u 
i 
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liade, bur controlled by a latter 
vt afcer found and proved, may 
1 Shimſclfe from being an Executor 
in. owne wrong by ſpeciall plea- 
S; how or in what right hee inter- 
Med, and traverſing his Admini- 
Sin other manner, and thar this 
| xe need not, nay may not bee ; 
1S held in the time of King H 
* Wixth and Seventh, for re each —_— | 
me mount nor to any Adminiſtring Yet /jb. Intra. 
WM: and where no Adminiſtring as 323+ 5- where 
\Wconfefſed ; ſuch a traverſe of nox = Wan _ 
aiftring in other manner is diſ- path 
"Au , and not legall. Bur let us aliter. 
"WMbackupon theſe feverall points 7. Intra-322. 
Manced by the Lord Dyer, and wee Where by let- 
| ſee fome cantions neceflary a. al colg, 
) of . cetraverſed; 
yang chem, and their fafe enter- ,,, 
Tmene, firſt, as couching rhe point + 
Suyjing the dead, ir muſt be un- 
od tobe with fome expence of 
0 Pbeceaſeds Goods, and fo it 18ex- 
"inthe ſaid Book of Henry the, 
»Mtis cime : elſe for a man our of 
"Pty, ro lay out his owne money 
*PFlaermedling wichthe goods'of 
Wceaſed ) to bury a friend, hath 
"P<colour ro involve him fo doing 
In 


warded againſt his Executor,andy 
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upon good debate , and ſhew ofa 
fident left', and reported by Maſtery 
rour in King Henry the eight histinls, 
And ir was then ſaid ro have bi, 
_ cleare, thar ifadevaſtation hadkllij 
returned in the life time of the, 
Waftefull Executor, his Executord 
ſhould have been charged. All 
doubt was for that here that was of 


done in his life time,yer at laſt affin 


tively (as above is ſhewed) the 
LION Was. 

Touching the third point, vi 
whom the advantage of waſtingh 


accrue,or who by reaſon thereof 


charge this waſting Executor. i, 


wethe Caſe that the Teſtator fi 
indebred ro A. by Starute,and to BY, 


and D. by ſpecialty , not of record 


Bond, Bill, &c, and the Executotl 
ving no more in aſlers then only! 
hundred pound,and rhis all being( 


toD. he payerh him the whole ll 
dred pound not having any thing 


roſatisfie any of the reſt ofthe Cit 
tors:hereby wrong is done ro note 


IC 
Þ 
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A. who wasa creditor by ſtatute. 


cherfore he only ſhall make rhisB 


Ct 
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lilde, bur controlled by a latter 
"I. afcer found and proved, may 
Shimſlfe from being an Execuror 
i owne: wrong by ſpeciall plea- 
Show or in what right hee inter- 
ied, and traverſing his Admini- 
Se.in other manner, and thar this 
| _ _ wy not bee ; 
1S held in the time of King H 
Wixch and Seventh , for a ach yn | 
mount nor to any Adminiſtring Yet 1;b. Intra. 
WM: and where no Adminiftring ag 322: b- where 
\Kconfefſed ; ſuch a traverſe of nox 0 confeſſed 2. 
Fniftring in other manner is dif pour iunerall, 
Mt, and not legall. Bur let us ,j;zer. 
SMbackupon theſe feverall points Lb. 1ntra-322. 
Santed by the Lord Dyer, andwee Where by let- 
A fe fome cantions neceffary H. ad —C P 
king them, and their ſafe enter- 1,5 1,7 7 
mene, firſt, as couching rhe point + hu. 
ing the dead, ir muſt be un- 
od tobe with fome expence of 
4 D Ct eds Goods, and fo it iscx- : 
inthe ſaid Book of Henry the, 28, 
oMhis cime : elſe for a man our of 
Wy, rolay out his owne money 
FT incermedling withthe goods'of 
-Fceaſed ) co bury a friend, hath 
"Pecolour ro involve him fo doing 
| In 
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in an Executorſhip by wrong :takinf}: 

che caſe then, that ſuch perſon 1, pa 
out, or expends of the Deceaſs Ex 
goods or money upon his funerlff, 
heed muft be taken .couching offi” 
meaſure and proportion:whereabuoff, 
though I can give no particular, aff 

diſtin& limmit, yetdoubtleſk eh? 

meere neceſitie , viz. Church 4; 

ties, &c. or at leaſt decent ſutahl 4 
'nefſe ro his quality , muſt be diy. 
bounds. And herein, to ſpeake a " 
thinke, this latter muſt either be uſſ, 
terly excluded, or held withinwaſſ,, 
narrow compaſle : for what real. 
char a Knight, or man of higher qu}. 
lity leaving (though perhapsemaJ, | 
ed Lands of good value) yet goo. 
nor ſufficient to pay his debts, ſhoul,, 
havea hundred pounds or more, 
that which ſhould fatisfie Creditorf.y 


£jb.Intr.322, Tpentin pompous interring of lu i 
forhis worſhip, and reputation? nah. 

| 8.89. Ehz; overſeers may only be excuſed, liſh, 
_— gag m_ to preſerve , and keepe Ut}, 
ded corne, bus T<ſtators goods , not in caſe they ay, 
there heplea- p<ndor diſpoſe thereof. So allo inhy. 
ded notthe him who is authorized by the Ord 


ſpeciall matter: ry ro colle&, for if he (ell or dip 
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. Bdfany (though goods otherwiſe ſub- 
"8:0 periſhing ) ic makes him an 
Executor by wrong, as was reſolved 
"Fnche lare Queens time , notyirhſtan- 
"ling,that by the Ordinaries Letters, 
 "Fhe was expreſly direted or warranted 
"Moto doe, for it was faid, the Ordina- 
* Wy himſelf could nor fo doe. As for 
"Rinwho Adminiſtred by vertue of a 
+1YVill, aftsx diſproved or controlled 
Ba latters, Hee muſt not doubtleſfe 
"Rad free, for the goods before Ad- 
Friniftred, but either as rightfull or 
 Ynongfull Executor, ſtand lyable ro | 
"Fx Creditors. Nordorh every ſuch bc ng phy 
Fnermedling by one, our of all theſe © NY 
Facuſes, and evaſions, as would be 

nAdminiſtration , make one an Ex- 
"Futor by wrong. If one doe bur 
UBkean horſe of the Deceaſed, and 
©Frichim in his Houſe or Stable , this 
Snakes him not an Executor , faith bE” 
"Wifon a Juſtice 3 Sc of like Aﬀts or 11eH.6.28- 
"Wcrmedlings7a3 he my delivers - 
*\Wewife of the deceaſed her apparrel], Lan*t 
b tleaſt if ir be no more then ER ir 
. Preto her degree, But if ſherake, ,. x76 .,5. 
, another deliver more then ſuch :; Eliz, Dv. 
"Þ" her, ſhe or he becomes an Execu- 166. 
# Q ror 
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cutor by wrong: But now let uscon 
to a difference,where there is a rl; 
full Executor, and awill by himpuff* 
ved, or adminiſtration commitredjaſh, 
there ſuch light as er intermedlugf 
ſhall nor make one.an Execurtor, if, 

wrong , as where there 15 no othey 
7 37. El;z, by right to be ſued. As if 'one take gol 
Fenner Juſt. If wrongfully from fuch a right Exec 

_— amy tororadminiſtrator ; This (tho 
uchaG as puls h h he Whoſe! p 
theproperty Þ< convert them ro his owh uſe) malig 
out of theexe- him not an Executor by wrong ,buſh, 
cutor, he isbe- treſpaſſor tro the righctull Execuniy, 
comcanexecu gr Adminiſtrator , who even forth, 
_ WINE goods,once Aﬀets in his hands, ſtadf 

| $ DC R . 

Drs. lyable to ſuics of creditors , they bg... 
fraud, he who Ing neither lawfully evifted, ujſh; 
takes themafter rightly adminiſtred : But in caſetiaſſ,j 
the executors had been no Executor at that ting, 
_ -1*- no Will proved nor Adminilſtraw., 
y : cino oft”, 
wrong. committed , then ſuch raking ofti uf 
L.5.E.4.72.4. deceaſeds goods into a ſtrange bal 
E Tr. _ in had made an Executorſhip by "my 1 
| = 7 +, Andrhus was the difference lately... 
þ Tel ep” ſolved , as is reporied by the 10s. 
* Cookin the caſe berween Reach, 
Carter in the Common Plees. K 
Yer this further difference Wi; 
there held, viz. thar although may; 
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my: an Executor or Adminiſtrator by 
hc, yet if a ſtranger take upon him 
4 receive debrs and make acquit- 
Yes, or topay debts claiming 
iS be an Executor, he Is ſucable as 
KExccutor by this AG : and fo alfo | 
"She Jace Ducens time was held by rED.; G66. 
Þ ſuſtices, as touching the receipt of 
"Wis and making acquirtrances, but 
"I book ggentions not wherher any 
ber Executor then were , or not. 
tin the point of bare payment of 
Wits, Frowick makes another diffe- 
Tice, 2:2. If a ſiranger do with his 
"m2 money pay the debts of a friend 
ceaſed , and nor with the debrors: 
Whis is but an af of charity, and 
"Wakes him not an Execut®, by wrong ; 
\Werwiſe , if with the debrors mo- 
-;. Yet to this another difference 
ul be added, viz. that if he thus H.20,7. 5: 
Wing with his own money, have ta- 
 Winto his own hands goods ef the 
"Weaſed ; then is his payment preſu- 
"$1 2s by or outof the value of theſe 
Ws, and ſo makes him an Execu- 
My wrong. Contrarily, if he have 
1 ach goods in his hands. Andin 
"F poinc of intermedling with and 
S 2 diſpo- 


The Office of 

diſpoſing of the reſtators goods whiff 
another Executor is ; this further (6 
ference is robe addedor underſtogf* 
viz. That where the goods fo take 
never came aCtually to the Execunf! 
hands, but were ina remote p 
there this taker becomes Execum 
For,as it were miſchievous to the 
ecutor if he ſhould by a poſſeſſing 
law caſt upon him ſtandgSharget 
with theſe goods in remote play 
purloyned as affets in his hands; 
were 1t as miſchievaus to creditors, 
neither Executor by right, nortaf 
Kranger as an Executor by wrong 
ſhould ſtand lyable ro creditors,” 
them, Iris true that the right lx 
cutor may ſue and recover dam 
for them, and thar fo recoveredlh 

be Aſfers ; bur the Creditor hath ® 
means at the Common law to into 
him to ſue, and perhaps ic may” 
cold ſair, And wichtheſe additif®* 
I think that late refolved differaf 
may ſtand firm and found, Yalg** 
former times withour ſuch differen” 
the raking only and poſſeſſion off 
goods of the deccaſed , was held 
create an Executorſhip by wrong, F** 
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Lkra Gid in the time of King Edw. 
TY. and eſpecially if the at were ſach 
"$cemoved the property out of the 
Tyht Exccutor , as Juſtice Fernar 50 xd. z f.9. 


Tithe late Queens time ſaid, Teffe me- 
"I. Tr.3- Eliz- 


How and by what name ſuit ſball be 
againſt ſuch, and 
the like. 


| Ouching the ſecond point, viz, 


7 || 

YL in what manner ſuis ſhall be a- , o,,,, 
"Sint ſuch : Firſt in generall, this u- 
ming Executor 1s not inſuittobe r.;.E.4, 72. 


"0 
W. |. aguiſhed by name from the right Co.1ib.5.30. 
r{xccutor, but to ſue genetally by the 3! © 33-9- 
-Smme of Executor of the JaſtWill and ©* H,6,8. 
F*lamenr of che defun&yandrhen if |., |, 

$will deny himſelf foro be, he mult ; 1 br bo o 

Fead, that he neither is executor, nor in the verdid. 


th adminiſtred as Executor : Then heis called 
Execntor , De 


MC Plaintiffe muſt prove that he hath F<! 
Miliniſtred in ſome ſuch er thelike —_ Ew: 
jeſt a5 aforeſaid. And ithachbeen ;, 6.45.45 
p\cr8 times held , that where there is 2x x.6,8,19. 
Stht Executor , and yet another 9 E 4 14.15. 
14F®adminifter by wrong, it is at the IX 2:P-& M 
10 Y.a- . : Dy.165+-33.H 
o, Fon of Creditors either to ſys ; 8 
S 3 them * 


4 4 
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them joyntly together , or ontor 


both of them ſeverally and by himpg, 
Bur if where adminiſtration is con» 


mitted, another alfo adminiſters by 


wrong , theſe cannot be ſued rope 


ther as adminiſtrators ; for though 
one may be an executor by uſurpation 


or wrong , yet none can come tohe ho 


an adminiſtrator by wrong , ſinceno 


other but ſuch asreceiverh that powe 


from the Ordinary can ſo be ; there-ing 
fore in that caſe there is a neceſſity aff, 


ſuing him apart and by himfelfe (whon 


ſo uſurpeth adminiſtration ) bytes 


name of an Executor. Saif A, ab 
miniſter the goods of B.not being Exiſt 
ecutor nor adminiftrator , and afterſſae 

his ſach doing and diſpoſing olÞita 
the goods he obraineth AdminiſtratÞt 
on of the goods of B. but the good 

lcfr or comming to his hands fincetheſſm 


Adminiſtration commitredſuafficent 


tif 


withour the other debts received offmn 


releaſed, or goods fold before, tobe 


tisfic creditors. Now if any fue At pue 
the name of adminiſtrator, he (han 


 havenofurther reliefe then accc 
ing to the value or extent of the godl 


befc in or come into his hands a h 
; adm 


'f I's 
in 


[ 
= | 4 
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{miniſtration committed, and if 
boſe be fully Adminiitred, hee ſhall 
nothing. If they remaine unads 
nitred , but amount nor fully ro 
pdebr, he mult want ſo much of ſa- 
ation. Andifhe will be releeved 
ktisfied our of the goods before di» * 
ofed of, he muſt ſue A. as Execuror 21 H.68. If 
3:and fo was it ruled and reſolved *he Admini- 
Gawd and Suit , Juſtices in the | TO Were 
xs Bench, in the late Queens time, £,,6 « -- ag 
k, Tr. 30-Eliz, Anditthisnow ad- began, the writ 
niftrator will plead in abatement of ſhallabate,elſe 
ARion, that adminiſtration was 235 was of 
mitted to him, and demand judge- OE: 
at, if ſuit. ſhall be againſt him, as 
xecuror. Then the Plaintiffe muſt 
Withis replication, as I takeic, ſer 
6th ehe ſpeciall matter,viz. how the 
Wfendant did Adminiſter before 
Mininiſtration to him committed, 
tMtifone ro whom Adnuniſtration is 
Wamitted , doedevaſt, and this ad- 
aiſtration is by ſuiraggepealed, be- 
Bu he was not the next of kinne, 
ad Adminiſtration 1s committed to 
ther; now a Creditor , who 
ud be relieved out of the goods 
beFaſtked , muſt ſac that firſt as Admini- 
j I 4 ſtrator, 


2 7 5 


=» 
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ftrator, and not as Executor of ſh 
owne wrong,ſaid Popham: Chick at 
ſtice, for he did righttully Adminifgh 
for that time, 
3 Point, As for the third, viz, how fy 
How farreli- this Executor ot his owne wrong, 
able to Cre. comes lyable and obnoxious to ftiſu 
_ conhder we theſe things; Firſt, ltr 
becomes ſubje& both'to the At 
of the Executor , who hath right 
the goods wrongfully intermedl 
withall by bim, though it were eli 
fore provigg of the Will, and 4 
ro the Action of the Creditor, wid 


hath right ro the fatisfaCtion of lie: 
Yet hee muſt debt.X Secondly, as rouchingitl 
looke r0 5 meaſure how farre hee is ingay 


—_— doubtleſſe he isnor by his wronghiþ 


all ſaed for,up- Adminiſtring become charged 
on himſelfe,as with the whole account of theTe 
if he denie his tors debts, but only fo farre, 
being _—_— with ſo much thereof , as rhe goa 
tor, or Am» which he ſo wrongfully Adminitſly 
nittrrator. N T: 
co.lib. Intr,244, amount untoWand this ſeems to 
145. Plusde proved by the caſe in the time of IA: 
Ice the Third , where the inqueſt fouljſue 
not onely the Adminiftring 'Þ 
intermedling by the Exec 
wrongfully, bur found alſo by 
red 


* 
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bon of che Court ( as it ſeemeth ) 
atthe value was of the Goods ſo 
ilnefully Adminiſtred , which had 
been materiall, if the Admini- 
ws of a peny had made one as farre 
ecable as the Adminiftring of a 
whnd. &Befides, if it be ſo, that a 
Watull Execuror waſting goods of 
&Teſtator, to the value of twenty 
it uds, ſhall be no further charged 
lo that value then doubtleſſe fo 
Wl ic be alſo in this caſe, for both 
Fvrongfull Adminiſtrators: only 
mſsdiffterence there is berween them, 
{ Win one caſe che Adminiſtration is 
iz wrong Perſon, and in the other __ | 
elle ina wrong manner. Nay , the 1Ei2>Dy.167 
WrdDyer doth nor ſtick to call him, ©#+"** 
$0 Adminiſtreth wrongfully , or in 
Sue manner, expreſly an Execu- 
by wrong, inthe caſe of Stokes a- 
inſt Porter , though he were right» 
gy Executor, becauſe hee did dif- 
or execure wrongfully. 
$45 to the fourth, viz. what Ads |»... 
ougae ro him, or by him who is an Ex- \y51.., as of 
"Sor of his owne wrong, ſhall ſtand his of force. 
wie and good, as done by, or to rhe | 
Wit Executor. Suppoſe, firſt, ho 
t 


>» 
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the deceaſed were indebted to hinl 
twenty pounds, who thus uſurpaihn 
Executorſhip, wherher may he paſt 
himſelfe or not ? And this point wh 
jn debate inthe Kings Bench betwealſſi 
Coxltey and one T-eland, Executerg 
Hunt , where it was ſtrongly objet 
ed, that notwithſtanding the right 
full Executor or Adminiſtrator migh{; 
puniſh him, and recover againſt hj 
for the goods which he Adminiſtret 
yet another Credicor ſuing him 
: Executor generally , and ſo affirmug 
” 7 himtobe X for there is no ſpeci nif 
|, ./, a4 formect Writ or Declaration to diffs, 
_—_— - .;4 ftinguiſh an Executor by wrong 
i ferred -, fromarighrtull Executor ) he ſtax 
= "PE as againſt him in the ſtare of a rightful 
CHUA 'Executor, and therefore may fri 
hy; PF 7 pay himſelfe before hee pay othenjfc 
(106 + 13742 and of that minde at the firſt we 
Fermer and Gawdy , Juſtices, yet a 
they admit that this payment ſhoullf 
nor ſtand good, as againk the righ|1 
full Executor or Adminiſtrator. An 
Popham and Clinche held ſrongyſ 
that neither ſhould: it ſtand good 
gainſt other Creditors, for thenewgam 


ry man would ruſh upon che Tele 
ton 


M. 4. 41. Elix. 
Collib51{+30- 
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in$go0ds, and be his owne carver in 
men : And whereas ic was faid at 
wibharre, that the Lord Anderſon up- 
wan evidenceat Gn:ld-H2/ had ru- 
eallitotherwiſe , Pophams ar anorher 
-o<dfdcbate of the ſaid caſe, related 
allethe Lord Anderſon did denie thar 
helſfver ſo ruled , or was of that opi- 
ohiÞp; and turcher informed, that boch 
inffud Juſtice Walmeſly, Periam and 
tive, Barons, did agree with Pop- 
and Clinche in opinion. After 
Wh, Jultice Gawd, as alſo Fenner, 
Waiſtake not, changing their opi- 
Ws, and concurring with the: reſt, 
Wcment was given accordingly. In 
X TE Xl this caſe, queſtion was © ___ 5 
ud if fuch an Executor by wron cn” 
a debt ro another Creditor by 99447 /* 7 
Scialry,wherher rhis (ball nor ſtand 4; wnongf C 
We: and good, fince he ſtands lyable of ny WT | 
Creditors ſo farre as the goods by © 2 15-N | 


4 
Fo 
+ 
i 

f 


& 


areed by the better opinion, at 


tthar this ſhould Rand firme and P Þ 4%. 


P4Adminiſtred doe amount, and ir "aa5 Ft 
7 V 
- 


Wd. fo as ifrhe payment were our 
Fwowne goods, hee might retaine 
limſelfe in liew thereof, ſo much of 


wods of the Teſtator, for here he 
| doth 


HalunY > 
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doth not, as in the other cafe, a; 
rage himſelfe by his owne wroy,, 
that vpinion allowing this pam 
to cr{ditors, nuit,as I thinke, bei 
derſtood with this difference, of; 
thar this payment ſhall ſtand aff, 
gainſt other Credicors, but naty 
gainſt the right Execuror or Ada 
ftrator, for then any ſtranger mighlf, 
ſurpe the Office of Executor, {* 
take from himthart liberrtie andele 
on 10 preferre which Creditorhenlf 
in firſt payment; yea, might take 
him the Executors power,to pay! 
ſelfe before others, in caſe therene 


debt due to him, which were. 


reaſonable. 


Of additiow and alteration hy ; 
ſtatute 43. Elizabeth, 
cap 8. 


Ee having conſidered 
the Common Law 15,hg 
willeth inthe premiſes : Let um 
{ce what alteration or additional, 
ſtatute hath made, .In the laſtPal 
ment of the late Queene Fliza, 
conltderat?on being had of ſubtil 
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ro mens hands goods of an in- 
WV Wc by deed of gifr, or Letter of 
ney, from one of ſmall, or no a+ 
"Sj, co whom ſuch ſubcill contri- 
" Fahprocured Adminiſtration to 
 SHamitted, and ſo himfelfe would 
TWBifce from the ſuite of Creditors, 
" JAdminiſtrator himſelfe eucher nor 

vWoco be found , or not being of 
luc to fatisfic Creditors, Ic 
Ttterefore enafted, That every 
bn, receiving or baving m#ny 
bor debrs of away inteftate, or 
Releaſe or Diſcharge of any debt 
"Fury belonging ro hum upon any 
Td asaforefaid , or withour confi- 
tion of or neere the value ( except 
aifaCtion of ſome juſt , and prin- 
{ldebr, to the value of the goods 
bts due from the inteſtate ) ſhall 
mMarged as Executor of his owne 
10g, fo farre as the value of thoſe 
Feds, and debts amount ; deduing 
Principal juſt debts ro him due, 
Fall payments by him made,which 
Stu! Executor ought to have 
$d. Here haue wee a touch of all 
parts precedent, orat leaſt three of 


M1, 
1, Wee 
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x. Wee have firſt a new Exec 
by wrong , though incermeding if 
_ the title of an Adminiſtratoy, 
. Wehavea limit of the c<; 
by him incurred ſurable to ou « 
mer expreſſiou, - 
3- Laſtly, wee have to bind | 
lowance of debrs owing .to hinſ 
orduly paid ro others, whichisn 
than we have conceived allowable 
another Executor by wrong. 


SESTSSLY 


CHAP. XV. 


Of Pleas by Executors , and which 
beſt, which moſt prejudicial 
to them, 


& Ince amidft the Pl 
 fogy by Ew 


ior 
of ey ay , 
a ſome drawing more un 
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harthen upon 'Executors then 0« 
"W:; Lec us conſider of the diffe- 
Ss, © as light may be takento 


* Boſe the ſafeſt or fitteſt for cach 


"Jan Executor doe utterly cftrange 

fe from the Executorſhip ; ſay- Plea, denying 
g that he was never Executor nor he Exccutor- 
 SAdminiftred as Executor ( for —_ —_ 
” muſt be added } then jif iſſue bee 370. 6, 
= upon this plea, and ut be found 2 E. 4. £4.1.9. 
ot him, the plaintiffes ſhall have H-7.15- 
hement to recover not dammages 

ty, but even thedebr ic elfe our 

he proper goods of the Executor, 

one of the Teſtators can be found 7;1. 171.322. 
ktisfice ir- And this ſhall be thus, 333-33.H-6 
onely where it is found that the 33234 

, $dant was made Executor by rhe 

"Jl, and proved ir, and fo could 

xchooſe , but know it; bur even . 

d where he had never proved the 

il wherof he was made Executor, 

Fever adminiſtred by vertue there- 

& yea though he did before the Or- 

Fry refuſe to bee Executor of this 

F$\Lor to intermeddle with the exe- 

bon thereof ; yet ifany other na- 

"F4Exccutor with him did prove the 

| Will 
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He was fuable 
25 ſoon asthe 
Teftator was 
dead. 
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Will, or didnotrefule to be Fy 
ter, letſach other refuſer take 
of pleading that plea. For tri 
againſt che firſt part of his ple: 
that he never was Executor, ar 
the verdi&t which muſt be ve 
ditum , muſt needs paſſe againſt 
and make his own goods liable ag 
to debr as dammages. Whatif 
ther were made Executor but th 
ly who refuſed before the Ordi 
may he ſafely plead that he never 
Executor? T think nor,tince he{c 
Executor before his refuſall, t 
might have releaſed all debts « 
the Teſtator , and given away 
goods, therefore Tthiak he nut 
ſpecially ſhewing his refuſall, 
not generally deny his being 
Curor, | 
Nay admit he never was ond 


Bur if he did ir med, made or intended to be 
as Adm. 1t is Executor 9 Yet having pleac ic 


otherwiſe yet 


Plea,that he never was Execut0 


ſee that ſpecial- adminiſtred as Executor , if 1 


Iy pleaded Co. 


Lib.Intr,1 48.4 


be found by verdi& that he did} 
niſter or intermeddle as Executc 
fame blow or burthen falleth 
tym, for then the latrer partc 


"1 


4 


lex 1s fi 
10 the 
yng he 
me WI 
wcuro 
hall 
lof a 
te Law 
cleale | 
ntof 
nce Of 
hk \ 
judy 
nk che 
rs, for 
(ecuto 
mmak 
tor, is, 
2, bu 
llull,, 
wne 
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{is found untrue, yea the whol® "I 

]n the matrer , for by his Admin” 

mg he became an Executor of his 

newrong', and the deniall of this 

zcurorſhip by wrong or uſurpari- 

(ſhall be as penall ro him, as the de- 

lofa righttall Execurorthip. The See Co. Lk. 

je Law where the Executor pleades 7##r- Judgm. 

rkaſe made to himſelt, or a pay- ” CI 

ntof che debt, or other perfor- We ime 

nce of the condition made by hint cafe, 

Nay, I tinde inthis latter caſe, | 

: judgement entred generally a- 

utche Defendant, as againſt ano« 

r,for his owne debt, nor being 

ecutor. And the reaſon why the Co. Lb. Int. 

makes rheſe ſo penall to an Exe- Fenn bes firſt 

tris, becauſe his Plea is nor only Co 

:, bur the falſhood thercof was $ee p14. F522: 

full, ſince it muſt of neceſlitie be theſe reaſons 

we to himſelfe to- be ſo. And forthisdiff, 

wh for _ all theſe Pleas, if rhey 33 H.6.23,24; 

| proved true, had been perperu- 

barres at leaſt againit che Des» 

ants the firſt indeed had not 

a Barre againſt another being in 

lh Executor or Adminiftrator. 

itthe Executor had pleaded a re- 

made co his Tettacor , finding 
: ſuch 
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So of other ſuch an one among his writing, 
pertorm. Co- which yet was either forged, or nevelf 
14b.Int7.133-8 both fealed and delivered by thith 
6E.4.1.7.E.4. plaintiffe as his Deed; or if he ple 
8, See Bro-Ex- payment made by his Teſtator, t 
ne L5I9s the ther of theſe Pleas found againlt hi 
Book contrar- g...11 cauſe the judgement to faſt 


ly reported 34. : , 
26m, Is upon his own goods ; ſo if he denidfh 


erreneous, as the Bond or Bill, whereupon theſy 
was delcryed {5 grounded, to be rhe teſtators Des 


by Fitxz@ Al. ko, :; | ir 
2.8. the For in all rheſe caſes the truth bel 


Recordbeins 39t knowne to him, he might honeiſiſ 
net ſo as the” 1y and reaſonably conceive it tobeWi 
Booke faith he did plead. Bur what it he pledut 
thejudgement Fully adminiſtred, and this be foi 
ora againſt him, which reſted 1 his onffi 
knowledge; ſhall not this falſe Pte 
expoſe his own goods in det- & of iſh 
Teſtarors, to the farisfaftion of tiff 
debr ? no, it ſhall not; for char thonin: 
this were a falſe plea, and rar will 
his own knowledge, yer was itnofMtr 
perperuall barre : for it ic had baſil 
fo found as was pleaded , yet at 
comming after ro the hand of thee! 
xecuror , the Plainciffe ſhould 
have reliefe and farisfaCtion outs 
theſe fince accrue. afſers. Ifanya bt 
how afſers niay after come; 1 wi 


&5 
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orc him two or three inſtances, Firſt, 
weltimay be by recovery of debts before 
Siitholden, or of damages for goods 
effldenaway, or by voluntary payment 
wilkadebcnor before due," for tharrhe 
Wine of payrnent was nor; come. Se- 
mdly,, it - the Teſtacor having a 
nila tor rwenty yeers, did demiſe the 
ſuſfime ro 7, S. for the whole rerme , if 
keto long ſhould live ,'it he were a- 
inÞſein rime of the tormer verdif, but 
wisdead, the terme continuing, 
$is now Aſlers , which before was 
t; whilſt ic was bur a poſſibilicie of 
erme. ' Orher inſtances might be 
en, but rheſe may ſuffice, Tf the 
teutor pleaded , thar «the Teſtator £6-17tr.148. 
vd boundin ſuch a Stacute,or that 32: TIO 
fre was ſuch a judgement againſt 26d whos by 
nof debr to the King , beyond the 7,2 /um inform. 
Wation whereof the gvods would andno aver= 
reach : This is in effeR, a fully ad- Ment tharir 
ered , though ſpeciall , and not > 
ral, and che Law is alike ( as I (16.6 
emer) in all'thele caſes, as to thenor x52, 
Ring 'of rhe' Execators goods Iy- 11H, 45. 
Fe. Burn all cheſe catfes, rhuwgh THECa copind 
Wiebt ſhall'nor be adjudged! vpon #25 (he - 
mExtcciitors up goods YN my the Dammage* 
& , 2 1am 2 


nd 4 
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damages ſhall , in default of theFy 
cutors goods to fatisfie them, And, 
in theſe caſes,it is not materiall whe 
ther the judgement paſſed upon tial, 
or demurrer. Nay if the Defendagh 
Execurtor plead no plea, but conf 
the aftion general! , or be condi, 
. ned by Non ſum informatus,the judge,q 
ment is the ſame, v1z. to record thc; 
-. debronly our of the Teſtators goody, 
and the dammages of the Execcurfll.,. 
goods in defaulr of the Teſtator 
what if the Executor Defendant conf, 
fefſe that he have Afſers to the whff., 
of part of the debt, nor of the whold 
there,for ſo much as is confeſſedtl 
Plaintiffe may pray , and have judg 
ment preſently without dammage 
and may maintaine for the reſidue oF;: 
TITS” the debr that the Defendant alſo hay 
red acre ted Aſſets for the reſt, and ſo goeto trulþy, 
foto doe,and 24S appeares borh byrhe Printed Booſh, 
cothe judge- Of entries, and another Manuſalh,, 
ment, for part, which T have ; but what if this tral 
addecthat when paſſe againſt the Plaintiffe 2 ſhall hc 
more Aflets a . Fy 
come he att En have an adicionall judgemahy, 
have more. for dammages, in reſpeCt of the lah 
Lib.Intracion- mer? I thinke he ſhall have col, 
folia23. which commonly run, wich orin! 


fill 
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ume of dammages , bur wirhout a 
frie to enquire of dammages , none 
ting found by Verdi&s, the Court 
WeYorh not uſually ad judge dammages : Fo54%+ 
Sin the Book of entries I finde 6+. 
ag dammages aſſeſſed by rhe Courr, 
Son a confeſſion in a Writ of Ratie- 
Tb. parte bonorum againſt 'Executors, 
ndchis hath much affinitie with the 
tion of debt. Yea, inthe very Aﬀi- 
of debr, where _— for mi(- 
ziage, afcer their departure from 
We: Barre, were fined, I finde that 
vl: Plaintiffe renouncing the affef- 
ent of damages by them made:and | 
Wing rhe Con - allefſe the ſame, _— _ 
was done accordingly, but this was Lb.mtr.329.4: 
dPpeciall caſe. 
FJ Whereas we before ſhewed that an 
- P-ccucor denying his Executorſhip, 
"Jl,if ir befound again him, pay the 
With of his owne goods for his falſe 
ks This thereabour occurreth to 
dded, viz. that that is only where 
"Wc immediate Executorſhip of the 
Weiendant is denied. For if B, be 
Wade Executor by A, and B. dying, 
Wakes C. his Executor 5 now if C. be 
Fudfor the debt of A, as Executor 
T: 4 of 


See Lib Intr. 
322» 
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of B; Executor of 4. and he denyet; J* 
thar B. was Execurtor of A. whiclrby {® 
conſequence, is a deniall of his being: 
now Executor of'A.yer if this fall ouw:Y# 
in criall againſt him,he ſhall nctinhigF 
owne goods ſtand liable ro thisdebt; BY 
becaule it is poſſible that ' he might F 
not know ro whom his Teſtator wa 

Executor. Soif A;made B, C. and}? 

D. his Execntors,, and E. is ſnediaf 
Executor of D. the ſurviving Exec-$ 
tor of A. if E denie that D.his Teſts I 
tor ſurvived B.and C, by conſequme}® 
whereof he denieth the truth,v:z.i1mF 

the Exccutorſhip of A.is devolved wFf 
him, yet ſhall nor this found again 
him, charge his owne goods, for he" 
might be ignorant of this point in 

fact, viz. Whether B. C. or D:l-F* 
vedlongeſt. And'here he deniednaF* 
his own immediate Executorſhip,bitf 


a niediate or niore remote Execntor 


ſhip; and'fo Trhink is the Law whit 
C. being ſued as Executor of B, Exit 
cutor of A. he pleades, that A: by 
latter Teſtament, made himſelfe Exe 
cutor, which is tound againſt him, bF* 
as here he talſdly- pleaded', and: pf. 
ecnded: himſelf ro be the immediatf 
Exe 


4 EXECUT OR- 

fxecutor of 4. and ſodenied the me- 

Hate Executorſhip, viz. of B.ro A. 
Yudof him ro B. yer 2uzreot this,for 
' Yyby ſhould nor as well his falſe ma- 
Sing himſelfe an Execuror imme- 
late to the indebted Teſtator,charge 
Fiowne goods, as well as his falſe 
Faying of chat Execurorſhip; ſince 
Kota Pleas cend to the pr Aft of 


a ficPlaintiffes aftion, and each equal- 


reſted in the Defendants knows- 
Ridge. Bur this difference is berween 
Fe apparant, vzz. thar the denial] 
tExecutorſhip, if true, 1s an utter, 
Jad perpetuall Bar to the Plainriffe, 
8 againſt him ſo pleading ; bur the 
Kirming of an immediate Executor- 
lip, where ae was ſued as Executor 
; Wediate, doth nor ſo, iftrue, bur di- 
or $a the Plaintiffe ro a better wric or 
ion, 922.. againſt him as immediate 
Wiccuror to rhe indebred Teſtaror. 
Where wee have before touched 
pon the comming of Aﬀers fururely 
pExecutors'i, T thinkeit not amilſc 
confider a little the forme and 
me uſuall in Pleas of fully Admi- 
ilired, which thus runne, vsz. 20d 
af impetr.& plene Adminiſtravit onmia 
* 4 bans 
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ona & Catalla que furrunt pred, $ 
_ temp. mortys ſie , & nibil bab, de bmig 
ec. 15 faer, pred. Stemp. mortis,cl 

Thus rying his deniall upon the thing 
7 H.4.34- Bro. which wcre the Teſtators at thetin 
blames erm 'S of his dearh, What if then rhe Exe 

net good per 4 
Ko hecade - CRE have, at the ime of this Phe 
ſome may have pleaded, goods which were notthh 
ſince accrued, -Teſtators at his death , bur ſince ac 
crued as before is ſhewed, or perhap 
a leaſe for years ſold by the Teltatofſ 
apon condition to be void, if in 
handred pounds not paid at fuck 
day, which happening after theTeſj 
ſtators death and defaulr made, th 


terme returneth ; Or it the Executoſlat 


by a Wric of error reverſe a judge 
ment given againſt his Teſtator foſſyii 
ewo hundred pounds , and fo isreſte 


red thereunto ? May the Plaincfih 


now reply generally that he hat 


a{lets which were the Teſtators ata! 


time of his death? How can the uſu 
fo find, when the truth is not (0? Su 
ly this ca eis nor common , nor calſi 
ſhew a prelident of a ſpeciall piaſt 
thercin. Bur in reaſon me thinksan 
ſhould be ſpecially and nor general 
pleaded and ſer forth in the replica 
| 0f 
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And in caſe where one ſued 
mhaecucor denyerh thar he was ever 
xcutor or Adminiſtred as Execu- 
, I, finde ſometimes the repli- 
on generall that he did Admini- 
xK&,wichourt ſhewing wherin or how: 
Sometimes ſpeciall, ſhewing what 
G2 was Adminittred and where. 
e note, that the Executor De- 
Sane denying(as he muſt)tworhings 
Firſt,that he never was Execuror, 
xndly, That henever Adnuniſtred 
Executor,theÞlaintiffe in his repli- 
ion is tryed to maintaine , bur rhe 
S& of chem as the trurh of the caſe is; 
Wis, ifin truth the Defendant were 
refide Executor , bur never did Ad- 
foſiniſter , now it muſt be replyed that 
ſows made Executor at ſuch a place, 
abour ſpeaking any thing of his 
Iminiftring, Qn the other fide if 
Wad Adminiſter, but were not made 
utor, then only the adminiſtring 
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a-b. but a place * 
muſt be ſhew'd_. 
So 21 H.6, 19, 
20.B70.62, 


to be replyed ; bur if ic ſhall be $5, 4h co. 
md that the defendant had admini- png y 44 


Mntion ro hinz conmitred and fo ad- 
niſtred by vercue thereof, then is 
alWe verdiCt ro paſſe for the defendant, 
air this is no adminiſtring as Execu- 

ror, 
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| tor,and upon a generall denyall thafh, 
of this may be given in evidence, 
the Lord Dyer reports to have beef 
Mich.13-SX 14 folved. Bur if the Plaintiffe does. 
Ex Dy. 395- his replication maintaine both: 
pornts,thall chis make hisplea doulifh, 
Me thinks it ſhould , yerT finder, 
replyed, and noexeceprion takenkj © 
Lib.intr.322.b- the doubleneſſe. Tr. 17. Hf 
Tr.37-Eliz> Rot. 23. 7 
A fole woman being Executormf,,. 
keth a deed of gifc of the Teſta 
g00ds intruſt, bur continueth pal, 
ſeſſion of them and marricth 7.S. wh, 
alſo hath poſſeflion of the Goods, a 
inan'action of debr by a creditor ful 
adminiſtred is pleaded : now upagh, 
vidence the verdict ſhall paſſefortl 
Plaimriffe; for this alienation bei, 
fraudulent was void as to all crellfh, 
tors, and ſo as tothe Plaintiffe th, 
goods continued the Teſtators,and 
affers in the defendants hands , as. 
held inthe Kings Bench. Tt fully, 
miniſtred be pleaded where rhe 
tendant hath affers for parc but 
#1ictent for all , and fo is it founll 
yec ſhall nor Judgement be given 
the whole , bur for part preſents 
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a. a. further award , that when 
ſhall come to th! Executors 
W, the Plaintiffe (hail then ave Sf 
0 Ber judgement fur the refit , ſoag YE Ench. 46, 
falie plea doth himno prejudice, Ee es nn 
Snakes him in as good lace, rhe ,;- th.r judo. 
Brzes of triall all excepred, as it he ment ſhouldbe 
confeſſed himtelfe ro have part. ofthe whole, 
[Tthinke the plaimiffe upon that but Execution 


| 1... only for ſo 
ſion of part may pray the like "ge 


bcment without maintaining that face for the reſt 
Defendant harh ſufficient for rhe hen more al. 
: for if that be nor trae » why ſets: 

"Wd hee be pur to the charge ofa 


llby Jury : yea Sir Ed, Cooke at . 
Barre Tr.36.E!:z. ſaid that where 
w7 adnuniſtrcd is pleaded , rhe 
PWititfe is not ryed to mainraine the 
"Wray , but may preſently pray and 
"FW: judgement to recover iz, waen 
Fs ſhall fururely come to the De- gee £0.79. 8. 7. 
Bots hands , which was denyed 1 34 
ome ; but truly me thinks the law 
"Fiidbe as{he faid , as well as1n the 
"Pier caſe, where for the part which 
""F Detendant had nor affers to pay, it 
"3s done upon veri& fo finding. 
" there, as | conceive, i: was not a 
"nc judgemen:, but an award char 
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he ſhould have —_— futurdy, 


as after when afſers come to the dell 
dants hands,che Plainciffe muſt hae 
Scire faciat againſt the defendant, if 
ſhewcauſe,nor why heſhould notha 
execution, burwhy he ſhould noth 
judgement, as I cake 'ir ; yea where 
is found for the defendant, that if 
hath fully adminiſtred, yer was ith 
by all the Juſtices , 33. Hen 6.23, 10 
and by Priſot 24. Hen. 6, 24. ti 
when aſſets after come to his hand 
the Plaintiffe ſhall have a Score fail 
to have ſatisfa&ion our of them, þ 
there Markham, Yetverton, andF 
teſcu , were of the contrary opinioſſ 
and fo was the whole Court, 4 Hal 
6.7. 4- and it ſtands with great re 

ſon, thar where upon a [verdidt tt 
ly found againſt the Plaintilt 
judgement 1s given quod mibi ca 
per breve, there he cannot have 


$» 19 21.6f.37 Vic to execute the judgement 


8.E.4./-24. Sec him, bur is put to a new aCtion 


ment ſo+ debr; yet where itis found thatt 
entred. Ce.15b., Defendant hath aſſers for part oft 


Iztr. 151-6. 


debr, bur nor ſafficient for the who 
there it is very congruous that ll 
Plainciffe have preſently Judge r 
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"Krpart, and after when more com- 
"Ki, then by Scire facis againſtthe 
£ndant obraine judgement & exe- 
Kio foruthe reſt;for here both verdi& 
judgement were for the Plaintiffe 
zinſt the Defendant, whoſe plea, 
the had no goods, was falſe, and {0 $07 E.qfs. 
nd by the jury. And this difference 
Fs firongly avowed by Serjeant 
ſha ich. 33, 34.Eliz.and after 
Woroved byFenner Jaſt.36,Eliz.none 
_.Mradifting it, yet a booke was ci- 
[that che plaintiffe recovering fo 
chas was found found in the Exe- x, ;; ,1 11.6. 
ors hands ſhould: be amerced for ,o, 41. 
Þ refidue , which Popham Chicfe 
Mice denyed tobe law, 
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Where judgement ſhall be ap ainſit 
Execntors or2n goods , thougl 
piea of the Deſendant nor vaſtuti 
doe ſo eccaſim , and of the ſaid 
manners of judgement in ſet 


” EF Ow by waſting , cati 
fa C by us commonly, 
— a Decvaſt.vit , an xa 
curor may draſi 
down the Execullir 
upon his own goo@ſith 
hath formerly becne handled and 
courled of,as alſo wiat kinde otpays 
doe make rhe Executors own goo 
lyable ro rhe debt, and what nd 
Now let us ſee where without milk 
miniftring or wiſ-pleading , yet i 
nature of the ation ſhall Jay i 
whole debt or thing recovered uti 


[| "4 
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eExecutors own goods. And this 
 M&(h41] finde in ſome few caſes, firſt, 
"Whete an Executor is ſued forrenr 
inde afrer his Teſtators death , up- 
leaſe for yeers, made to the Te- 
tor, and by him lefero his Execu- 

r; Here it ſhall be adjudged and 

Sid upon his own goods, for that 
PB much of the profics as the rent a- 
> Wunced to, ſhall be accounted as his 
*J©mn goods , and nor his Teftators, 
Serctore is he to be ſaed as well in 
wk &bct as the drtmet, where mn orher 
che 15 not , bur in the 2etiret onely 

ing ſued as Execurtor. So if any 
als delivered ro, or detained by his 
7, ftacor come ro his hands, and he till 
ExFines the ſame after the demand, 
drdbe thereupon ſued in an aftion of 
niMinuge ; for this is his own alt: nor 
[this caſe need he ro be named as ex- 
d afitor, ;for he ſhall nor anſwer dama- 
eF8for his teſtarors deraining.So it he 
ome co pay a debr of his Teſtarors 
Fin affecs, and be ſued upon this 
ia8ſampt. che which debr is to berece= 
t ed in dammages ; and that npon, 
y (our of the Execurtors otfne goods, 
upMtis this ation,and the aſſumption, 
(| which 
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which is the ground thereof , fowl; 
ed inthe Executorſhip, and his havi* 
Aſﬀcs; for if either hee had not bealff 
Executor , or if hee hadnot Aſk, 
the time of the promiſe, it had bai, 
rudum patiam , and would not by 
bound him, nor given good cauſe 
5: Marie foil, ſuit. Nay to goe further , intheca/ 
182, of aſſumption by the Teſtator, a, 
ſuite againſt che Executor,thereup 
we findethe judgement in M', Ph 
dens Commentary given againltd% 
Executor generally, as if he had, 
| Reade and Nor- been an Executor, not fixing it uy, 
woods caſe, the Teſtators goods, yet there then 
ry debr ir ſelfe is included in the da 
co.lib-Intr.fo.1, mages. But contrarily was icatter;},. 
_ the ſeventh yeere of the late Kin. 
viz, judgement given , that as wa 
the datimages, as the coſts ſhould, 
levied of the Teſtators goods, if &, 
much in value of them were in}, 
Defendants hands ; and if not, wlll 
the coſts only of the goods of rheBfy. 
ecutor. And rhis ſurely is the right 
and more jult way , for there 8 
reaſon,that upon a promiſe,more ti, 
upon a bond, the law (honld caſa, 
whole debt upon the back and ſtareF* 


ap EXECUTOR. 


 SExccutor, Bur perhapsthe two 
Wements may þ& reconciled thus, 
"I latter was given upon a verdict, 
, bag being the iflue , and 
x the jury afſetſed dammages in 
"Jan, ai arrears ya. _ÞIinn 
: nds with the coſts. "yrs rhe 
i Grement was compleate and full, 
to recover the ſaid ſumme, but 
 "Fite other caſe rhe judgement was 
1 {Mupon ademurrer , fo as the dam- 
rs not being known, it was ge« 
uly that che plaintiffe ſhould re> 
r his damages againſt the De- 
ant. Sed quia neſcitur que dam 
Ec. becauſe it appeareth notto 
—_ what the dammages were, 
dore a Writ was awarded to '-' wed JP 
ire of dammages ,. upon the re- /Þ /: 177. 39 JT 
awhereof, executed, the judge» 
twas fully and complearly to be 
mof afumme in certaine, which 
ed judgement | it appeares not by 
in _ — ic wa Cle 
tw therefore might 
""Pihen agreeable with otra 
dthac the ſaid firſt judgement be- 
inquired of, is not a ple» 
71 judgement :buran award 


of 
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of judgemenr-hath been divers tine, 
reſolved , and-that therefore any, 
fe& and inſufficiency inthe declar 
Tr: 30. Eliz, tion may be ſhewed time enough; 
Paſc.33-E8% the firſt , and before the ſecond judgal. 
"7 com.» merit. Yea if the plaintiffe.dye befor 
theſecond judgement,though afterthi, 
firſt, the a&ion falleth ro the ground 
Soit the defendant die : otherwiſe 
death after full judgement. 'Butth 
notwithſtanding. ,- and howſoeveri 
there were: done upon the ſon 
Judgement, me thinks it were right. 
and fitter- that the firſt judgemenſ. 
ſhould exprefle char. the dammagy} 
ſhould be had and levied ourofth 
Teſtators goods, for whom and, 
whoſe right the Executor is fued.; We 
"> , © - Another caſe there is wherein 
*co tr rent be- Judgement muſt be, as it ſeema, 
hinde ſince the gainſt-the Executors own goods, vi 
teſtators Kath, jn an ation of covenant for a b 
ay ob pa 31. of covenantſince the Teftators deathf® 
be Jebor as for for fo was it held both by all 
his own debt. Judges of Common Pleas , except 
M.14,& 15, theLord Dyer, - and by the Prenota® 
El;3 ries in the late Qmeens time, wheremF 
caſe was of an houſe upon the leaf 
negligently burned in the Exccutf* 
| rin 
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Sine, for which dammages only were 

BYbbe- recovered. Aud ſometimes 

atre the Executor himſelfe is ſo ro 

te@ re theburchen, I finde the judge- £:6-Intr. 329 4 
nc entred chatche ſamme recovered &®: Pe 727745 
oil be levied of the lands and goods © #7 © 


; 


Wikhe Execuror, 
nd 
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CHAP. XVII. 


ll Of Women Covert, Executors. 


SEED Here being two kind 

> of perſons who have 

ſome diſability up- 

on them, viz. Feme 

- me COVETLS Or MaTr- 

7 ried women and Ins 

WE, iouching whom we finde in ma- 

Wlaces queſtion and diſceptarion 

tape bookes : We will conſider of 

ret by themſelves, or apart from 0- 

lf yer nor joyning them rogether 

ater, bur! cach by kimſelfe ſepa- 
rin) 

| V 2 Firſt. 


The Office .-- 
Firſt therefore of Femme Conte: A | 
touching whom we will conkid 
theſe three things. 


Firſt , whether they may make Will 
and Executors, with or withwll 
their hnsbands aſſent, and | | 
wheref,and in what caſes. 

Secondly , whether they may ben k 
Executors without their Buchan 1 
aſſent, or how their basbandi nd 
binder #t. « 

Thirdly, what ads in ; execution oi 
pr 1 they may doe with. 
thesr husbands , or their huths o 
without them, 

= 
Woman married, or fankil 0. 
vert, We know is Sub pou 7 | 
viri, cut in vsta Ccontradicere non pottiſ; 
as faith the Writ given by the Law. 
the Wife for the recovery of herk + 
after her husbands death, being al 
Tote by - 2 Therefore it is 
c adges, when a woman is to ackne 
— wh fare: a fine of any Land, doe exam 
her apart from her husband, cok 
whether ſhee be willing, or coil 


doeit by the compulſion of = 4 
a 
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' Bland: Tris therefore hard for her to 
re freedome of will, and conſe- _— as, 
"Agcatly freedome ro make a Will properly good- 
keides , all her moveables or goods 
» Mirſonall , which ſhe hadat the time 
"Sher marriage, otherwiſe than as ex- 
"Hacrix or adminiſtrarrix , are by rhe 
Law totally deveſted our ofher, and 
tiled in the husband as fully ipſo fafo 
"Mon the very marriage, as any other 
"Ft were his own before : Of theſe 
krefore ſhe can make no diſpoſition, 
eſe more than of other her husbands 
| Weds: Bur in caſe ſhe doe by Will 
 Fqueath chem, alchough the Will 


"Yud gift be void, yet ifthe husband , 5 Edaz.Firs. 
| Yathe caſe was in the time of Edward 4vy/e. 24- 
alfcond, doe after his wives death 

-;Waſcat ro this her Will and Gift, by 


J klivering of the goods bequeathed 


er her death, or afſenting that the 
ptee take them by vertue of ſuch 
Wyill and Gifez this amounteth to a 
WT gitc by the husband. Tfa woman 
= Wea leaſe, an eſtate by extent, 3 
padhip, the next avoydance of a 
— Mhucch, orother Chattell reall; theſe 
fe nor deyeſted our of her into her 
band by marriage , bur incaſe ſhe 
bat | | V Z QVCTe 


Puring her Or: Zi 
lifes, but cerytconld doe, or rather whattn 


—_ " «SHE 
"JOE 21Tere 
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. over-live him, they continue toheÞ 


as before, no alienation or akerai 

on having been made by the husbayſ.« 
who had power to'diſpoſe of chembyjuc 
oft inhis life-time , though norhÞb) 
his will ; yer ſuch a woman' iti ha 
husbands life- time could nor of orb 
cheſe things , withour her husband$7- 
afſenr, make an Fxecutor or Will.bd 
ſhe dying before him, they would, bÞt 
che operation of law , accrue to hin} 
And here then obſerve a caſe, thoiph 
not trequent,yet full of miſchief wiaſ! 
it happens : Suppoſe that a wonuſit: 
mdebred a thouſand pounds , and 
ving leaſes and moveable goods rothifer 
value of rhree thouſand or fourethouſic 
ſand pounds, marrieth wich 7. San 
then dyeth before the debt be recon La 
red againlt her : in this caſe thehuſj2 
band ſhall have,and goe away withai 
this value of his wife,aud is nor inlafi; 
Iyable to pay one peny of her debiz 

becauſe he is neither her Executic 
nor Adminiſtrator : What the Cha$:1 


Lord Chancellor z Or L ord Kee &n 
\ ould doe-in this caſe, I will ny: 
zake upon mee to ſay or 'determindfol 


A 
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other ſort or kinde of goods ,. or. 
-rajfiher intereſts a woman may have, 
wills. debts or things ina&ion , which 
nbc former are not deveſted our of 
xtþW&by marriage inco her husband, nor 
\ {can ſhe thereof make an Executor 
rithour her husbands affent,although 3.urthe huC. 
We be: one degree farther from the band may re- 
wand'than the ſaid Charrels reals, <civethem , or 
| bfechat chough the husband doe os **/cxſethem. 
hinfſflive the wife,he ſhall nor be inticled 
gem as to the former ; Bur if his 
ſie make him Executor, as ſhe may, | 
mit afcer her death he take admini- 72 ms - 
hition-. of her goods, then as he is AO 
tcby inticled ro them, fo ishe ly- Spirit.Court 
ouſic alio :ro pay her debrs out of the as Executor to 
n&@e,when he ſhal have receivedthem,, 115 wife. 
J Laſtly, Dato,that a woman Covert 
uExecutrix to ſome other, perſon, 5, q,., ;;ofen 
4M in that right hath goods movea- to former hul- 
e- theſe are nor deveſted our of band,andto fa- 
r,. becauſe ſhe hath them nor meer» ther, $6. 
:0her own uſe, but as repreſenting 
W perſon of another : but whether 
en may ſhee without, her husbards 
gence or afſenr, in reſpeCt of her be- 
Fan Executor, andfor continuati> 
Motchis Execurorſhip make Execu- 
V 4 rors, 
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tors, and conſequently a Will orggeſt 
Hereabout harh been much diverkt 
of opinion: 'Some bookes peneraliſÞvi 
eak chat the wite may make an Fyge 
cutor , bur ſpeak nothing ofthe hui 
bands affent , whether neceſſary of 
not. Elfewhere we finde it meriil 
' ned, that if the husband after'f 
wives death countermand ( foul 
books falſe printed fa; command) thi 
proving of his wives Will , thenirlad 
ſeth all force, or becommeth voidanſ 
_ ofno _ bur inthis _— is _ 
> _ tion in what ſtate this wife ſtood, nin - 
| ans whether ſhe were Executor or not, ij v 
|  _nox ſo much as whetther ſhe had aſh} 
thing in ation, or Chatrtell reall pl, 
not ; fo as nothing in particularly 


cati be grounded upon that caſe. Buſ,\ 

there are exprefſe opinions that thi 

husbands affenr isabſolurely necelluſ 
F even in this cafe , ſo as without it th 1 
$ Eg f.17. wives making an Executor ſhall 


F avaſor Inſt meerly void , and confequently,iriip 


whom ſhe was Executor , ſhall no 
by her dearh be dead inteſtate, ſp 
of chis opinion was Babington, Cli 

pr in the beginning of Hem ſer 
ix his time ; Yer contrary hereultfei 
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gthe opinion of Finer chicfe Ju» 
in the time of King Henyy the 
Wiz. rhat where the wife is an Ex- 
wor,ſhe may alſo make a will , and 32+H1-7-24+6. 
wE$Exccutor without any conſent or 
ntof her Husband. And to this : 
iion doth MF. Perkins after confi- TitDivil. 7. 
tionof the bookes on both fides *7* 
line. Bur ſome will ſay that fince 
thilthis in the late Queens rime, this , 
bh been contrarily reſolved, vi _ 
Wer. in the caſe berweene Arne Hill29-Eli 
y Ognell Plaintiffe, and Underhill _— 
| Apkby Defendants, in the end 
oF which Caſe, it is in exprefſe 
mes ſaid ro have been then reſol- 
that a femme Covert or marri- 
woman,could not make an Execu- 
without the conſent of her Huſ- 
nd. Tothis I anſwere, thar this 
wad is to be conſtrued with relation, : 
th moteriam ſubjeitam, 93%. ro the Coke: lib 4+ 
Witter , and point in queſtion, and uy 
rider conſideration ; which was that 
"ae of a woman , whereof wee have 
ore ſpoken, viz. one having 
ings in ation, debts or duties to 
urbelonging , as there in particu- 
it was arrerages of rent due to the 
woman 
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tors, and conſequently a Will orgy 


Hereabour harh been much diverh 


—_— : Some bookes general 
ſpeak chat the wite may make an fy 


us 
it 


{ 
1 
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cutor , bur ſpeak nothing ofthe huffpl 


bands afſent , whether neceſlary 4 
, NOT, Elfewhere we finde it menivſiai 


ny 


' ned, thar if the husband after't 
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wives death countermand (> 


j 


books falſe printed fa; command) thiſ 


proving ofhis wives Will , thenitlaf 


ſeth all force, or becommeth voidanſi 


ofno value : bur inthis caſe is no ml 


tion in what ſtare this wife ſtood, 


whether ſhe wereExecutor ornot, i 
nor ſo much as whetther ſhe had 
thing in aCtion, or Chattell reall| 


not ; ſo as nothing in particu 


cati be grounded upon that caſe. þ 
there are exprefſe opinions that thi 
husbands affent isabſolutely necefh 
even in this cafe, ſo as without itt 
wives making an Executor ſhall 
meerly void, and confequently,t 


whom ſhe was Executor , ſhall nv 
by her dearh be dead inteſtate, Mio 


of chis opinion was Babingtos, Cli 


Jane in the beginning of Heylſt 
fixt his time ; Yer contrary hereulh 
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vehiehe opinion of Finerx chicfe Ju» 
, in the time of King Henyy the 
Wiſoiz. that where the wife is an Ex- 
aror,ſhe may alſo make a will , and 32-H-7-24+8. 
wEhExccutor without any conſent or 
of her Husband. And to this __ 
eSnion doth Mr, Perkins after confi- Ti-Divil. 7- 
'ationof the bookes on both fides */* 
line. Bur ſome will fay that fince 
thiſthis in the late Queens time, this %. 
ah been contrarily refolved, vi» 
Wert. in the caſe berweene Ar- Hill-29.Elit 
tw Ogre! Plaintiffe, and Underhill _ 
l Apleby Defendants, in the end 
oF which Caſe , ic is in exprefſe 
mes ſaid ro have been then refol- 
a chart a femme Covert or marri- 
woman,could not make an Execu- 
without the conſent of her Hutſ- 
hd. Tothis I anſwere, thar this 
uae is to be conſtrued with relation, : 
mteriam ſubjectam, viz. to the £09110 4+ 
Witrer , and point in queſtion, and ? 4 
dr conſideration ; which was thar 
eofa woman , whereof wee have 
ore ſpoken, viz. one having 
hgs ination, debts or duries to 
rtbelonging , as there in particu- 
it was arrerages of rem due to the 
woman 
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woman before marriage. As for the 
point-ofa Woman Executor to ang 
ther perſon, it was never in thay 
Caſe, under diſcepration, no nor once 


mentioned in the debate or argumenghn 
thereupon. Now conſiderinng ihe 
very forme, and phraſe of jnd 
ments at the Common Law , whid 
are thus, viz. 7deo conſider atum eft puſs. 
Cnriam,&c. not Adjudicatum eſt hi 
Is, it 18 conſidered by the Court, .noÞ#o! 
in expreſle termes, thac it is adjudg 
ed: This I fay. well obſerved (ag 
mee it ſeems very remarkable ) give 
us to know, that no more is adjudgiſtb 
then is conſidered of, the judgemenal 
being contained,and claſped ap inthe 
word, Conſideratum eft. Wherclan6t 
ſince in Ognel/s Caſe , the point of F*t 
wonian coverts ability in Caſe wheel 
{he is an Executor.z to make a wi 
and Fxecutor, harh not been confide$4c 
red of;the eyes,tongues,nor thougl 
of the Judges, being nor once ſetup 
on it; It cannot bee, har rhar poiliſþbe 
is there reſolved or adjudged. by 
ſides, even in a few words expreſling}o 
as to me it ſeems,the reaſon of that miſÞul: 
ſolurion, it appeares not to have bei 
djs 


Ja 
I”, 


6 
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jeff: intent of the Judges, that the ſame 
Auld reach or extend ro this Cale, 
{Woman covert Execurtor: for it is 
Hed(as the reaſon of che judgement 
my conceiving ) that the Admini- 


ion of the Wives goods: doth of 


m hc belong to the Husband, which 
iFounts to this in my underſtanding, 


that where the Wives making of 


Will, and conſequently of an Exe- 


or, may be prejudiciall ro her 


deband , and prevent him of ſome 


fitor advantage, or tend to his 


A and diſadvantage, there it ſhall 
ode available or effetuall without 


afent, and therefore nor in the 


t{eofher, who having debrs or du- 


Eto her due,would by making ano- 
tobe her Executor , exclude or 


clude her Husband from that be- 


lg which co him ſhould pertaine, 
d&$4dminiſtrator of her goods. Now 
phlor the goods debts or credit to her, 
myaccuror to ſome other,pertaining; 


benefit could redound to the Huſ- 


Baſed, by having ſuch Adminiſtrati- 


"of his wives goods, for thoſe 
uld goe, and be tothe next of kin 


Filic wives Teſtator, raking Admi- 


mſtra- 


__ The0ofſue of 
niſtration, De bonie non edminiſygy 
ofhim, ifſhe havenoExecutg,uff, 
cherefore her making an Executgr, off, 
touching theſe, brings no hurt wil 
prejudice to her Husband , and þ,,, 
our of the reaſon of Ognels Cul; 
Since then it is ſo, and ſince thely * 
favoureth Wills, and it was by wlll, 
plication, part ofhis Will who mz 
her Executor , that ſhee (houllh, 
have power to continue his 
eorſhip,by making another to ſuc 
therein after her deceaſe, for x 
mance of his Will ; why ſhould i, 
Law give to the Husband , what 
receive no prejudice thereby , poy 
to give impediment thereunto; WK. 
Freſtra eſt inutilts potentia,cvenre, 
it ſelf frames, and awards againſ hk, 
inthis Caſe a Quare impedit , ot nf, 
ther a Non impediet, as to me it (em, 
Wherefore to conclude, I takeitt 

_ the opinion of Finexx is good Ly 
that point of a feme covert Executha. 

, though notin the other point, with, 
ſhe only hath debts, or things in ſhi, 
onto her ſelf due, for therein theih, 
reſolution in Ogzel/s Caſe, ground: 
upon good reaſon, gives me lili 
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Cy A to differ from Finexx , who 
ting no difference betweene the 
Wits, held the Husbands aſſent need. 
"WE in both. Poſrro then thar the 
Ori of 1. S. having debrs due to her 
"Sc, and being alſo Executrix to 1 
"B.mkes without her Husbands af- 
"ir, 1. N. her Exccuror, and dyeth, 
"Pit ſhall wee now ſay ? ſhall we ſay, 
"Wat as coaching the goods , and cre- 
"Ms, or things in ation to her as Exg- 
- Warix of LD. retaining, this W ill 


ads good,and I. N. as her Execuror 
prove it contrary to her Huf- 


"Jids Will; and thar as to the cre« 
eto her (effe, in her owne right 
 Mrtaining, che will is voyd, and 
Jereof her husband may take adm- 
"Jutation? Shall ſhe die both reſtare, 
Finteſtace, with a Will,and with- 
oa Will? ſhall fhee have both an Note. 
— Witecutor, and Adminiftrator ? Why 
? ro ſeverall purpoſes, as well as 
tere an Executor is made onely for 
ae particular rhing,or one place,the 
;Wtltaror ray elfe-where die inre- 
Fate : and ſo where the Executorſhip 
Pavided, as before is ſhewed, and 
Jaco whom part is committed, will 
prove 
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prave the Will, but the othagf** 
whom other part. of the Exe Ch 
ſhip is committed, will not takeity the 
on him , here muſt needs be adjiſ®** 
for part reſtate, and for part in BY 

ſtare. | ||} 
As for the ſecond point , v3z.w® 
or women coverts, bing made Exif 
cutors, and fo having the Office nk 
Executorſhip put upon them, agif®* 
their Husbands Will,” there hath" 
ſo becndiverſitic of opinions. In 
F Fir time of King E dwar ; Brab. ] | ; 
- - * "I faith ſhe may be executor without 
EY Husband , and the Adminiſtrain® 
ſhall be delivered.to her onely. F* 
I thinke he meant that this might 

without the conſent of her husbat 

or wherher he would or nar, forſ0 
28.7.15.6, Irfaidin the time of King Henry 
Seventh,to be the Law SpiritualLal 
indeedin Courts Spiritual, no diff 
renceis made betweene women mf 
ried,and unmarried, for ought 1a 
ftinde : there a Wife ſuerh; and isful 
alone without her Husband ; hee iliſj 
termedleth not, nor is -intermedaF 
withall couching the things pertail 
ingto his wife. Butat the CommotF 

Lay 


ny 
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»Anitis otherwiſe, and there as Bry- 
Chicfe Juſtice ſaith, A wife wirh« 2 7-15 
- Wthe alſent of her Husband, cannot 
F{x<ccutar he meaning thereby, that 
:S$Pusband may oppoſe and: hinder 
or ſuch an'one way be named Ex- 
-litor 1n and by a Will , without the 
ronledge of her Husband : let us 
Jake, how after the death of rhe 
-Sfacor, the Husband can hinder her 
Sing of the Will, or intermedling 
Mdminiſter , ſince it may be a mat- 
:SFhothof much crouble and danger 
Him, to have the Executorſhip fa- 
-Mypon his wife, and conſequently 


Sn himſelf. On the other fide, ic 

S be a benefic and advantage tothe 
anWband, and therefore wee will alſo 
GW&ider, whether the Husband may 
 lough his Wife - would refuſe 
Mine the PREP 96 faſten 


on her. : The. Teſtator there- 
, being dead, and fame or com- 

S*druic carrying it to the Ordina- 

}, that the wife of 1.5. is made Ex- 

 jnÞrix, if ſhe come nor in gratis, or 
Muncarily.co provethe Will; Pro- 

#0 acitation is to be ſent our of the 
Kiuall Court againſt her , ro en- 
force 


ao 


al 
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force her comming into take on þy 
the Executorſhip. Shee comin 
may cleerely, as well as any oth 
perſon ( eſpecially if her Huzba 
concurre with her therein )-refy 
this Office, truſt andcharge, ſox 
there be no otherExecutor named 
Ordinary muft commit the Admin 
Rration : Tfthe ſhould not cone a 
appeare, thee ſhould be excommun 
cate, asI take it, notwithſtandinga 
allegation or intimation by her hu 
band of his unwillingnefſe ro havehs 
take upon her the Executorſhip, By 
fappo he doth come into Cour 

| and offers her ſelfe ready to rake t 
TR Executorſhip upon her , and on th 
| other ſide, her hasband expreſſerhli 

difafſent thereunts, praying thath 
may not have the Execurion of t 
j Will ro her commited, what mi 
: then be done? This I econfeſk pt 
raines to another learning , and « 
tothar of our profeſſion : bur for 
much as I finde that in the Cou 
Spirituall, a wife ſtands inthe fa 
plight and ſtate as a woman ſole, t 
Hesband nor intermedled withal 
the affaires of the Wie ; 
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joe I conceive that in that ICourt the 
ubands refuſall will nor be of force 
vhinder the committing of the exe- 
morſhip to the wife not refuſing , ar 
kit it there come nor a prohibition 
oſtay the Spirituall Courts ſuch pro- 
xding : bur whether a prohibition 
zinfuch a caſe ro begranted or nor, 
[finde no reſolution in my books, 
pwill T not take upon me to reſolve. 
is ſtands cleere in the rules of the 
telaw of England, that the wiſe is 
der the husbands power , and can- 
bt contradi& him in pleading and 
bing other a&s, even rouching her 
m Freehold : nay ſhe cannor take 
nds nor goods by gift or conveiance 
hour her husbands affent, as the 
I hath been, and for ought I 
now is raken. Bur if once the 
fill be proved , and the execution 
kreof committed to the Wife, 
loaph againſt her Husbands minde 
«conſent, I think it will ſtand firm, 
dthe husband and wife being afcer 
&d cannor ſay that ſhe was never Ex- | 
mrix , and I doubt whether the 
Ike adminiſtring withour rhe huſ- 
nds privity and an.” p although 


33 H.6.31.43c 
39 Eqd.3-8. 


27 He8.24, 


the 
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the Will be not proved, doe nor cap. f 
clude her husband as well as heridf, I, 
from faying after in any fuir againk , 
chem , that ſhe neither was execuor, 
nor did ever Adminiſter as Executor, ſi 
Yer perhaps this Adminiſtrationbyſ 
18.H.6.4. The the wite againſt har husbands minds, 
plea isthatthe will as againſt bim be asa voideat, 
Femme did or oj cannot I fee how Brians opinion 
did not admi- Lakunoctad. w bar the wiſe ſhall 
miſter without ÞEfore cited , viz. that the witeſhallifh 
ſpeaking of the Rot be an Executor , wirhout ora 
husban gainſt her husbands minde,can belawF; 
On the other fide if the husbandofalf,, 
woman , named Executor ', wouldf,, 
have his wite totake upon her thee. 
ecution of the Will , and to provethgh, 
ſame, but ſhee will nor affent ther 
unto ( wifhing perhaps that gaine 
; benefit rather of ro ſome her kindred, 
> anranr"ae by way of adminiſtration, then toi 
may acminiſt, OWN husband by her Executorſhip 
and.provethe as ſometimes wives accord not wal 
Wilifor his with their hasbands ) in this call 
wiſe, think the Court Spirituall will nw, 
faſtenche Executorſhip upon thewikh. 
. againſther Will. Bur dato, that. 
husbard chough the Will be not praſſhj; 
ved, doth adminiſter as in thewivt 
ri2hr, but againſt her Mind and \ ” 
[ 


i» 
F,T) 
. i 
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- Fall he be now hereby bound & con- 
b Bduded , ſo as after the cannor decline 
nit Rxavoid che executorſhip ; and{fure- 
o,Sr[chinke that during her husbands 
or. Bi, the ſtands concludedar the com- 
pnlaw, for that there ſhe ſhall noe 
+, nor can beſued alone as Execu- 
4 Þr, and chen being ſued with him 
muſt joyn in plea with him, viz. 
uhcihe neither was Executor, nor | h 
(dminiſtred as Execuror , and then pr ye" 
tisatof her husbands given inevi- , q. yo, 112. 
ence, wall as I rake it, cauſe that the Nora per Bill: 
M:di& be found againſt her ; nor ſo 
ter her husbands death : then fhee 
uy refuſe, as rhe Lord Dyer faith,and 
""Wcth as reſolved. Theſe thingsI 
ughe good to offer to confiderari- 
"PF, and fo leave them wichour reſo- 
ion. Difference perhaps may be, 
Where a woman ſo made Executor ta- 
"2 an husband after the Teſtators 
Ji, before either proving or refu- 
go prove the Will, and where ſhe 
 Fmde Executor during the cover- 
"©: as there is incaſe of a diſcen of 
'"F* land ro the heire ofa diſſcifor ; for 
on there is upon her ſach a ſtate of 


"gion , ſhe marrying before her re- 
|| nk: 7 Oe 2 ſolu» 
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ſolution or determination,doth upon Þ 
the matter deliver it into the husband; 
hands : not fo where it firſt findeth 
and falleth upon her in the ſtate ofco. fi 
verture : ifthe husband were indek.ſ 
ted to the Teſtator,this making of the 
wife Executor is as I take ir, a rele; 
in law,as well asif ſhe were rhe debtor 
burif afrer theTeſtarors death ſhe doeÞir 
marry ſuch a debtor , it is a deyaſtF"c 
tion, | 


The third Poinr. 


Touching the adminiſtration 0 ext p 
cution of the Office of E xecutmti 
a Femme Covert and her b 


band, 


EE will now come to adniſf* 

the execution of the will all"! 
med by concurrent conſent of bt lc 
band and wife , and the Will preg 
with both their likeing in the wnqpie 
name , and examine what atts t®; 
wife of her ſelfe is able to doe, 
what her husband without her. V: 


Tr hath been conceived by manſF*? 
01 
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 &ild, and by ſome of late, that ifa 

; femme covert or married woman ex- 

\ eatrix releaſed adebt of her teſtator, 

it givea way the goods which ſhe 71.413 
þfath as Execurtor, or deliver a legacy 

Syqueathed , ir was firme and good, 

GllIndon the other fide, thac her huſ- 

x$ds gift or releaſe was of no value, See 18 H.6,4. 
oeferthat the adminiſtration or execuri- Indebttheyplea 


Snof rhe Will is commitred to the —_— rl 


Sit: only , and ſomie have gone lo adminiftred & 
Tc as to fay thar ſhe may ſue or be replic, that he 
d withour her husban1 ( in the bath aſſers, ne- 
ourts of Common Law,I meane,for be om re hy 
the Spirituall Court it is true the © TP 
whband is not jJoyned with the wife 
Wir) bur the law is doubtlefle in 
thoſe points contrary, as nor only 
me op:n1on alſo was of old ,vviz. in 
ttime of HB, -, but alſo hath been in 
anflate Queens time reſolved, for 
ofÞerwiſe , if the wives gift or releaſe 
'kofſeuld ſtand good , her a& might ex- 
ore@edingly endamage her husband, and 
cine his goods lyable to rhe credi- 
« Fs, the teſtators ſtate being waſted 
Mthe gifts or releaſes of his wite., 
herefore it was held in the ſaid late 
m2 that unleſſe due payment were 
ol R 3 made 
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made to ſuch women covert Exeq, f 
tors, their releaies or acquirrancyſſi 
be voyd, and fo alſo their gifts aff 
grants : yea it was then held tharth 
husband of the wife executrix , na 
ive goods or make releaſes of dehightl 
at his pleaſure. But doubrlefſe fit 
marriage , neither are the good 
chough perſonal], which the wifc hal 
as Executor , deveſted out of hera 
fertled in her husband as her omg 
goods are; nor if ſhe dye , hall they 
accrue to the bras ifnoalem{l 
on were of the property , bur ſl! 
goc to her Executor orto the nexÞ0! 
in being Adminiftrator of her Tetff* 
ror,if ſhe have no Executor: & ſow"! 
it heldin the firſt yeare of Queen Mac 
7y: Yeathough for any other goodſſc 
which the wife hadin her own right 
before marrying, the husband aloſ*c 
withour naming the wife may mailgpPrc 
rainean aCtion of treſpaſſe ; yer toſs 
ching ſuch goods as the wiſe hatiaſud 
Executor the a&tion muſt be brougiſpm! 
in the names of the husband and wit! 
to the end thar the dammages therdMill 
recovered nay accrue to her as Bp 
cwtor in lieu of the goods. Sol 
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en. aut the replevin for thoſe goods be 

lin both their names. But although 
.»illite husband be thusnamed with the 
-ehelllgiſe, yer principally is-icthe fait of He 31. EL aw 
lhe wite , _ 7588 Sox in ſuch a&i- _— N,. the 
chelfins or in debt by husband and wife, ma 
+ whe being Executor , if ir come to tri- be inthe right 
al by jury , the husband being an a- ofſhis wife Ex- 
ain , yer ſhall he nothave triall per —_— Adv 
mnedictatem lingue Or alienigenarum _ 
mitat's, by halfe aliens , F., other *<nfelds caſe 
heeiCaſes where an alien is party to 
enWſuic is ro be had. And whereto 'a 
Miſe made Executor , powet is given 
nl] land of the Teſtarors ; the may vey to nh 
#:Mfl co her own husband , as was re- 

halved in the time of King Hey the 
enth, where the Feoffees ( ir being 

dad ſetrled in uſe) were committed ,,, ;;, a, 
hFothe Fleer , for that they would nor 
fcecute an eſtate to the husband , ac- 

fording to the wives eſtate. Pur of 

oufſtis I much marvell, fince the Law in- ,,, 4,6 c,, 
lands the wife ſo under the husbands ;;.::74 15. Shee 
aFmmand and ſibje&tion, thar it holds may feliroany 
Fr her diſpoſition of land ro him by other butnor 
Will, free, nor therefore of forcey and ©? ny 

wow ſhall this then be conceived ro be 

Mita partial fale;yer voknts non ſit inju- 

ji R% + 114 , 
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144, and he that will pur ſuch power 
into the kands of a woman under co, ſhall 
yerture , doth in a manner lubje&iti 
Fenntr Fate in voluntarily ro the husbands Will, ly 
ba.reg. Paſe-37- And ir hath been held by ſome, thats 6 
Eiz& Fs venan infants or femme coverts con 
__ IM yeiancein ſuch caſe of neceſſity ſhouldſþ 
No prejudice ſtand firme and unavoydable, becaufſ 
to chemthat it of the condition exprefle or implied 
be good. that the ſtate ſhould bee vaide, ifn 
ſuch conveyance made. 
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Touching infants , and thesr making 
or being made Executors, 


=) Einz now to conlidaſ 
& of diſability by agg 
for want of years 
perions making «go 
being made Excomun 
tors : Let us wor 
take view of the ſevera]l ages of miſo 


my. 
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fer Yoomen to ſeverall purpoſes wa- 
< lin the Jaws Judgement andre» 
tits, And firſt, rouching a woman; 
ill egford in Henry the fixt his time . = 
te vs, and other books approve thar 35 H<6-41+6-" 
on-Flath f1x ſeveral] ages , reſpe&ed 
uld od by the Jaw. As firſt the age 
ufſſſren years , for her father ro have 
ed Mcfhis renants ro marry her. Next 
noffþ-ycars ro deſerve dower , that 1s, 
tin caſe ſhee be of that age ar the 
ot her husbands death, ſhe ſhall 
adowed , but not if ſhe beany 
be under thoſe yeares; the Law 
We Phy (ically informed that a wo- 
=I.at-thoſe yeares may conceive 4 
|, buc not under them. But of 
Eewhar diffrent opinion was, as 
emes, the Parliament in the late 
nfFicens time, when it was made fe- | 
mo have unlawfull carnall know- 18 Eyx.cap.7- 
fe of any woman child under the 
"WF of ren years, it being then con- 
oe Wired, as Ithink,thar no ſuch could 
 infoſenr. The age of twelve years is 
Womans time for affenting or difa(- Z- 
ating ro marriage in more tender 
ers had. For ſo itappeares by divers 
aMokes, although Maſter L#ttletor 
ol have 
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haye here no diſtintion bed 
male and female. The age offline 
reen years ISa womans time tobgher! 
wardſhip or not , ſo as if ſhelter 

thing above thoſe years, at thei 

, of her anceſtors death, ſheeſcapſie 
wardſhip. The age of fixteen yihun 
1s her time of comming out of wllflay 
ſhip, being once fallen underir, ſh 
although had ſhe been full fourtalſher 

. ſhe had eſcaped it; yer not ſobahip 
at the time of her anceſtors death,Wlte 
wardſhip laſteth rill ſixteen years,g 
cept the Lord ſhall fooner marrylſon 
And laſtly, the full age of a woniflad 
whereby ſhe is inabled firmly andulffim 
avoydably ro make grants or comgiti: 
ances, isone and twenty years, Þ; ( 
well as for the male , before whifti 
time, be itthat ſhe being ſole , miſifſe 
a feofment or other conveyance,orlind, 
ing marryed alien her land by Faye 
and her husband of full age joyn wi 
_=> yet is it infirme and avoyſo 
© wr 
Now of the male , or Man ; Ti 
firſt age materiall and ferledly WMde 
ſolved on , is twelve yeeres , follſ 
that rime each Male is, at the Lee" 
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ee his fidelicy ro the Kiug ; this 
been doe not,andrherfore are they 
wer aid to be out-lJawed , bur to be 
ered, becauſe rhey have nor this 
trance into the Law which males 
ane, This bach been, asT think, the, 
eund of thar fpeech , Thar women 
mlawleſſe creatures. 
The ſecond age of males is foure- 
We yeeres , accounted by the Law 
age of diſcretion, eſpecially mate- 
IItorwo purpoſes, viz. Firſt,har 
Se under rhat age commit an a& 
panting to felony, yer is heeto 
| free from the arrainder and pu- 
menc incident to a fellon;regulare 
Sitis chus, bur 20x eff regula guin fal- 
; One of much leſſe yeeres having 
itined ripenefſe of diſcretion and 
erning , ſhall incurre thelike at- 
Wider as one of full age, as was re- 
hed in the time of K. Herry the fe- 
Wirh, rouching an infanc bur of the 
of nine yeeres, who having killed 
ther boy of like age with his 
Wit, and then hiding the ſlaine boy, 
Wexcuſing the blood found upon. 
mn, by ſaying chat his noſe had bled : 
was held by the Judges, that he 


Was 
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was to be hanged as afellon, his 
non-age notwithſtanding. Theaben, 
point, touching which this age 7h 
fourteen yeers 15 eſpecially nateriallſ, of 
is touching an heire of lands heldbl 
Soccage; for in caſe ſuch heire beuiiſp1 
* der that age, he is to be in Ward td; 
the next kin , butif he be of that ag ; 
heisnot tobe in Ward at all,for thi. 
the Law judgerh hin1 to be of diſcreiy 
tion at thofe yeers , and therefore ir 
Guardian in Soccage being in effeliſhi 
bur a Bayliffte accountable , he 
hath no neede of ſuch an oneYT| 
other than ſuch as himſelte (hal 
chooſ, 
The third age in and touching 
males materiall, is fifteen yeeres; fo 
every Lord of a Manour, or oneta{y 
ving Freeholders in Saccage, or bh 
Knights ſervice, when his eldeſt ſonnghy 
commeth ro that age, viz. fitreenſſh 
yeers, is to have of them ayde forth 
making of him a Knight, rowardgh 
which every one holding by a whole 
Knights Fee, is to pay twenty ſluſh 
lings, and fo ratably for more, moregſs 
and leffe, lefſe : an41 each holding 
rwenty-pound land in Soccage ; is Wh 


ol 
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lucihthe like ſumme , and (o ratably 
Wer more or leſſe, 
3 QGſhe fourth age of males, is the full 
Woof one and twenty yeers, which 
dbMicch him free from Wardſhip, ha- 
© uplands held by Knight-ſervice de- . 
d faded unto him : And alſo makes 
4 able to alien lands or goods, 
ates firme his bond, Statutes, Re- 
JÞnizances, &c. for although at 
© Futeen the law judge him of dif- 
«Win, yet doth itnor hold him fully 
x, till Twenty one. ; 
Thelaſt age of males reſpe&ed by oþjrum. 
law, is ſeventy yeates, at which Another of 6, 
 WceSheriffes are ro forbeare to ime *2 exempt 
Feel! chem in Juries ; and in caſe _ we, 
We doe not, ſuch old man may have farveb, =_ 
Tit to the Sheriffe, grounded up» ftar.of labour- 
Wthe Statute for thar purpole, made ets 23.F.3c.r. 
She time of King Edwardthe firſt, 7:2 £4p-38.13. 
"amanding ſuch Sheriffe ro for- | 
Frethe impanelling of him; and he : 
7 have an ation to recover dam- 
"Secs upon that Statute: This is cal- 
"Tby moſt, a writ of Dotage;a word 
Fthaps, anciently taken in a good 
davourable ſenſe , Pro dote £tatzr, 
"2 gifr, priviledge, or exemption 
1 8 allow- 
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allowed to age in tayour thereaf,qnÞ* 
as a benefir. Having thus by they 
of ingrediem or introduQtiontak@$#4 
viewofrtheit (everall ages,ler uz 
ſee wherein, and how, age is mavſ# 
all, rouching chem who are rom 
ortobe made Executors, and wl 
age 1$ required thereabout. Ma 
Perksns ſaith, that one of foure yeaulſ#* 
old may nnke a Will, and con 
quently Execurors: and his reaſonilf* 
becauſe the Executors being wal 
No grod.na. betore the Ordinary,it cad 
fon, for ons Þ< inrended bur that the goods half 
ray makean- be diſtribured for the good of hifi" 
ill account,ſpe- foule : He ſpeakes,as if he only matiif® 
cially having a an Executor by his Will, butdidn 
on forkis 66. P<4vcath any thing, bur left all roi 
ings. Executors conſcience and diſcretit 
which isnort uſuall, rhough feat 
as before T have ſhewed, or faidF* 
leaft. ' But admit it were 0, and 
bequeſt at all contained in the WII 
yer fince at thar-age an Infant has 
no diſcretion to eleCt n'fic perſonti 
diſtribute his goods, mony, and oma 
things; no, nor to make continuation 
of an Executorſhip to another , 
whom perhaps the Infant was 
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oo; [cannot ſeethar his Will ſhould. 
ddany force.Bur ifhe be ofthe age 
 Wi4. yeares, being the age of diſcre- 
{inthe judgement of Law, then I 
hid hold him able ro make a Will 
gough yet he be an Infanc rill 22, 
s, and can make no gift of land 
ods, which ſhall be of force. 
dl 8 «bingtox chief Juſtice, coother 
{poſe makes like diſtin&tion be- , ;, - c6 
9.H.6.f. 
nila an Infanc of ſuch render years, 
aWone come to the yeares of diſcre- 
ml. So alſo, as before we ſhewed, 
inthe Caſe of fellony. And thar 


', 


Salfo ſounds that which Hanck: 2.1.4.2; 


Min Henry the fourth his rime,vis; 
"$a Infant of 18. yeares old may 
Wdifcifor; as implying, thar his 
o$8es may be fo render, that as Can- o,E9.3.44. 
WPfaich of an Infant in Edward the 
dhis cime, he is nor to be inten» 
Mable ro know or diſcern berween 
xd and cvill: me thinkes therefore 
{Fiwould be ar the leaſt of che age of 
jFretion, vis, 14. yeares, who. 
Lud be able ro makea Will, and ; 
quently an Executor- Andthe ; 
ame for an Infant of 15. yeares | 
aftobequeack by Will , hath, as to 


Co.lib.5.f,29, 
P, , 


- on,thuugh there the Caf. waso 
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me it ſeemes, affiniry with this Yi 

la 
in a Borough , deviſable by cuſtom 
and that way refle&eth the Caſe 
the time of King Herry the fix 
where it was faid that an Infant 
der 15.yeeres of age ſhould not wy 
his Law , viz. take an oath to 2 
himſelf of a debr,or excuſe his d:fa 
in an ation reall, And further re 
ſon of this opinton wall ariſe out 
che conſideration of an Infant ma 
Executor, 

Now touching an Infant made 
xecutor, how young ſoeverhebe,t 
making of him ſo 1s not voyd,, but; 
the execution of the Will , which 
the performance of the office of fx 
Eutor, ſhall nor be commitredtohi 
till he come to the age of 17. yeers 
by the Law ſpirituall:; andeilltl 
(for that he is norable to doethep: 
of an Executor ) adminiſtrations 
be committed ro ſame other ; yeti 
be a woman-infant who is ſo f 
Executrix, in caſe ſhe be married tt 
man of 17. yeeres old, or more, 
is it as if ſhe were of that age, andi 
husband ſhall have the Execurio 
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Will, and if Adminiſtrationwere 
fore commitred duripg the minori- 
rofche woman, ir ſhall now ceaſe; | 
vis ſaid in Princes Caſe, YerT doe 44.418 42? 
lccle marvaile at theſe opinions, *** 
mfdering that theſe things are ma- 
ed in the ſpiricuall Court, and by 
he Law ; andi'ic intermedles nor 

the husband-, in:the wives 
it; now by that Law, and not our 
mmon Law, comes inthis limit of 
ryeerss And'T haveſeenic other- 
reported in, ahd rouching this 
point. LELRLELE 201 
Further, rouching Infants Execu- 
s, and under that age of 17. yeers, 
$15 to be noted, vzz. thatſueha 1c. 
cis not able as an Execuror toafs Bur payment 
to a legacy , fo as it may by vir< i5tobemadeto 
:thereoffettle in the Legaree. 'Al- the Exec. and 
if Adminiſtration- be during ſuch pq gov on 
rity committed with ſpeciall x; 7 > 
ds of reſtraint or limitation, viz. 67 cgljb ys f29 
t it is done to the uſe of profic of 
Infant Execurtor , then no ſale of 
eor goods or affent ro Legacy by 
@ Adminiſtrator will binde or pre- 
ice the Infant Executor ; But 
erwiſe perhaps it che Admint- 

T ſtraczion 
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ſration during the minoritie be cog. 
mitted generally, And it the Tea 
cor himſelfe , making an Infant fx, 
Ce.Lib.6. fol» cutor doe alſo appoint another tobe 
671. his Executor, during his nonage, ex 


preſſing ic not te be only for the bene 
fic, and behoofe of the Infant Exec, 
tor, Idoubt whether this tempory 
Executor ſtand any whit reſtrained 
from what pertaines to the power off 
an abſolute Executor , for there muſh, 
be perhaps difference berween hind 
whom rhe owner of the goods coli 
mits the government of them, though; 
bur for a time, and in ſpeciall manger 
and an Adminiſtratar , fo ſpecialliſh, 
made byche Ordinary , another beſþ 
| Ingpreſently, by che Will of cheonflli 
ner or Teſtatorio bave the Adminiſſh;, 
. ſtration, 1n whom for a time leaf, 
defe& is found. - But now le, 
paſſe over this age-of 17. and conlſhg 
der of the Infant between that timeYg, 
his being admitted co take upon liliſhg 
þ- Snoerye in and mY 2c0om.: 
lihment of his full age of 21. Fitlifhye 
then ſuppoſe that he. doth releak 
debr due to his Teſtator , whetbah 
ſhall this be good to binde him, he, 
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in dicharge the debtor as well as if the 
>fxecutor had been of full age, he naw 
king proved the Will,and being by . 
x: [aw fpirituall approved an able 
%Yixecutor, And this point comming 
k queſtion in Reſfels./Caſe, in the 
ke Queens time , conſideration was H.26.E1;z; 
bath of divers good reaſons for 
abling of this releaſe, as that an Ex- 
' etegr repreſents the perſon of his 
Vſeſtator, and in his right, and power, 
Wh theſe Aﬀts, and not in his own, 
Mdtherefore his infancy, which is a 
WEcor condition of his own natural] 


"Werfon , ſhall no more diſable him | 
Mien it dorh the King, a Mayor or. o- 16.H.6. ret.45: 


head of a Corporation. Alto **** E4-13-245 

Fvers Bookes were found to run that 

"Wy, as well in che caſe. of an Infant, 
"Wor a Femme Covert. - Burt upon 
U@cardeliberarion inthe Kings Bench, 

"$9 upon conference had with the 
Ford Anderſon, Afanwoord, and other 

Flies, it was reſolved, and adjudg- 
"that the releaſe of an Infant Exe- 

Peaor, without payment cf.the debr 
4 dury, would not binde or Barce | 
mn: Firft, for thar ifir ſhould, it cz. 5, for. 
ould be a waſting or devaſting of 27: 

| Y 2 rhe 
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the goods of his Teſtator, and 
would charge his owne goods. '$ 
condly , it would be a wrong which 
an Infant could nor doe by his releaſe; 
Thirdly , Ir wasno purſuit nor perf 
formance of the Office or duty of a 
Executor,but the contrary : And up 
on this judgement , a Writ of errof: 
-was brought in the Exchequer chan} 
ber , where it was agreed byall, tha” 
the Releaſe was nor effeCuall nol 
binding , ſo as this point now hadthf* 
reſolution of all the Judges of: Inj 
land. But ic was agreed, thatil 
payment or ſatisfaftion had beaf” 
made, then the Infant Executor 
might have made a good acquittance 
and diſcharge, and indeed paymen 

it ſelte, if proved, brings diſchargeeF: 
nough, except inthe caſe of a finglaF*: 
Bill; Note that the principall cl 
adjulged was not ofa releaſe of ay 
debt or duty by ſpecialty, but off 
ſpafſe in converfion of goods foudif 
or taken in the Teſtators lite timeF* 
But Poſito, that this Infaur had afſeniit 
edro a Legacy ; whether will mF 
bindehim or not ? for in the ſaid CW* 
of Reſell, iris faid, rhar all chingſ® 


which® 
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ich an Infant doth according to 
Office, andduty of an Executor, 
il ſtand firme; now iris part of his 
bce to pay , and execute Legacies. 
fince this a& amounts to a vaſtati- 
jor waſting of the Teſtators goods 
well as the other, in caſe there re- 
_ Wine not goods ſufticient for pay= 
+Wt of the debts , and conſequently, 
Wreas well as in the other caſe, the 
MFancs owne goods would become 
Wble co his Teſtators debts; I doubr, 
2 incline , that it is not nor can 
Mndcffefuall, for except inthe 0- 
Er we admit a want or poſlibilitie of 

_ Wat of afſers or goods, the releaſe 
Wild neicher hurt the Infanc himſelf, 
.ſ*doe wrong to any other, and thar 
Wicted,chis caſe is of like prejudice 
Mifthis afſec ſhould be void, ſoalſo 
ld be his payment. of Legacies, 
{how then were he an able Execu- 
Fat the age of 17. yeers to ſue, and 
oc ſued for debts, and Legacies,and 
mon ſuit ir cannot be ſhewed that 
wo will cake upall , or diſable the 
ment, then happily he may be for- 
by to pay ; Duere notwirhſtanding, 
;<Fcther theſe a&s,though voluntary, 
| Y 3 ſtand 


The Office of 

ſand not good upon Benteſſe, wi; 
condirionally,v3z. if there bebelide 
goods {ufficienry, &c, or that elſe thelf, 
nonaged Executor may have an Atta; 
onof accompr for the money by bimſſ; 
payed to the Legatee, and alſoawi 
his affent, where that is only needfi 
But doubtleſſe neither the affett off 
ſuch Execuror before his age of 19, 
ror any payment of- a debt to hin 
could be good, although ſich aa, 
to or by another Execucor , befor, 
the-proving of the Will, would ſtax 
firtne, and goed : for this Inka 
wants fot onely proving, bur alſo; 
bility ro prove his Teſtarors Willy. 
the Will ſtands ſuſpended , and th, 
Teſtator, as it were inteſtate , whil, 
the Adminiſtration ſtands in force, 
as during that time , nothing «it 
be done by any as  Executor ; atiyly. 
therefore there is great difference bv od 
rween the Caſes. - What if paynid, 
of a Legacy be made to an Infant , ca. 
he make a ſufficient acquirrance?TMYy;. 
T confeſle,is befides rhe point in half; 
yet becauſe ir concernes Infants, W;,. 
Executors (though nor Infant EX £1 
cicors) it 15not amiſfe here ys | 
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me thoughts, and words upon the , 
Of Wine, for rhat ic many times perplex- 
both Executors, and Legatees, 
"Yi{t cherfore, incaſe the Executor be 
"Wie yeers of diſcretion, viz. 14. I 
"Wild it cleer,that any payment to him 
xde will and good, for that the 
"Wir at that age holds him able ro go- 
 FWrne , and manage his owne Lands 
(din ſoccage, and conſequently to 
"Wceive rhe rents thereof , where- 
2 wherher he who makes ſuch pay- 
mc have any acquictance or nor ; if 
have proofe of the payment, he is 
ell enough acquitred from any 
kcond payment , and if withour 
ment he ger an acquittance,ir will 
" Wor ſuffice, the infancy of him who 
{Wakes che acquittance confidered. 
: khdes, if che acquitrance be as moſt 
Yb ally they are,bur figned onely with Notes of re- 
Fitename of the maker , andnor ſeal- _.; caljeq ac- 
Jt, iris only an evidence or proofe quittances, 
Jtpayment, and no pleadable acquir- 
Face , becauſe no deed, Io as ic no- 
Jing differs from proof by witneſſes, 
ve that it is not mortall as they, But 
Jiow ifthe Infant be under the yeers 
diſcretion , what ſhall we ſay roa 
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» payment to himſfpecially, if he bebygſe! 
three or foure yeeresold , or therein 
bour : here Irhinke caution is to belle 
uſed by the Executor generally, -andifur 
the ſureſt way is, if he feare to keep 
Itin any reſpe&s, ro pay ir into the 
Court, where it is recoverable, viel 
where the Will was proved; Yerth 
caſe ſo may be, as that this paymenſ 
may not be at all ſafe for the Execu 
tor. As putthe caſe, that heentr 
into bond or Statute to pay all Leg; 
cies by ſuch a day, to the feverall 
gatces, here thinke , the payment 
into the Court ſpiricuall ſufficerhſſſ 
not, for that muſt make rhe receitto8 
be with ſome charge , which is in 
ſome kinde an abatement ; - there Iſſte 
rhinke therefore legallyro ſecure theil 
Executor, the payment muſt be tſſrd 
cr inthe preſence of the Gardian, beſt 
cauſe of noriture, v#z.him or her whſtf 
hath ( though nor as Guardian, in-MÞt 
 ſpett of lands ) the cuſtody or educ({p 
tion of the Infant : for otherwiſe toc 
pay ic into the hands of ſuch a renderſull 
Infanr, ſeparate from any governour, Fr 
or Gardian, wer? to expoſe it ro lotk, 
both for thar hee is not able ro count Ip 


ihe 
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ſumme, and for that, he yet not 

ing come to diſcerning yeers, were 
bewith £/0ps Cocke, ro parc with 
wles or coyne for plumes and tri- 
Mot no valew. Butin caſe no bond 
brother collatterall pena)ty lie upon 
MW Exccutor, or in Caſe the Bond 
F$arure be onely ro performe rhe 
il generally, which nothing 

ers the courſe of payment, 

ict by che Will the Lay layes up- 
Executors , then 1s nor the Exe- 

tor put to any ſuch payment, nor 
Wd pay without demand, and ac- 
ethitrance, as in caſe of payment up=- 
oſ8afingle Bill , or of a rent ſeck 
nficreno diſtreſſe can be taken , nor 
her penalty incurred : yer in that 
it demand be, and acquitrance 

ady to be given, let the Executor 

te heede, in Caſe he be bound to 
ttormance , that ke ſtand nor up- 
ithe invalidity of the acquittance in 
pe& of nonage, for as I have ſaid, 
vofe by witneſſes may ſupply a 
Ilitie of acquirttance, and much 

re the weaknelTe or 1mbecilliries 
ment according to the Teſtators 

m Fpointment being the matter which 
h acquit« 


The Office of 


acquirteth the payer , and this the, 
Executor may have teſtified underth 


handsof divers witneſſes expreſſ 
circumſtances, fo as all dying mg 
continue ſafely from ſecond payme 
as well as an acquitrance, the wimdiff. 
ſes whereunto are ſubje& ro mortal, 
tie, as well as the other. Bur herdlf 
in Courts of equitie doe often intaf; 
poſe _— tor them who {tek nd 
evaſion from payment, but only ſea 
rity in paying. And of Infam Ex: 
cutors, and by occalion thereof, « 
infancy in Legatorees, or Legatee 
chus much. 
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CHAP. XIX. | 
Of Legacies, /; 


GH Lihongh theſe bee r 
& ND recoverable ar 8 x; 
by the common [A 
bur moſt narural 
| ar and by the I. 
Ecclefiaſticall , WF. 
by ſuits in Courts of Equity , 450. 
Chal 4 


jf1 
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Encery” and Court of Requeſts, 
S-are often obtained, and of ma- 
"Sings couching them the common 
I = 4 norice , and hath mani» 
"MW occa{zons fo ro doe : we will 
"Wrefore conſider thereabour theſe 
Ulor poims , ſome whereof have 

FW in part before touched upon o- 
wh: occaſions. 


: Woether any legacy in certaine and ly- 

"NY 7ng in prender, may be taken , or 

' Y bad, without the Executors a fſent; 
by the legatee , or him to whom it 
is bequeathed ? / 

BF ben an Execmtor can, or ſafely may 

"J py, deliver, or affent to 4 legacy. 

Whether one Executor alone may do it, 
and what if the Executor be an 1n- 
fant or woman covert ? 

WV bat ſhall amount to ax aſſent ofthe 
Executor, and what to a diſaſſent 
or diſablement of aſſent ? | 

How & leaſe or chatiell reall may be gi- 

' - vent to one for a time, with remaine 
der to another, bow not. 
þ I here an aſſent to the firſt or one part 
þ of the bequeſt ſhall imply or amount 
”' to ar aſſert for the reſidue. Of 


j 
(s 
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7* Of the manner of aſſent, , and there; 


of aſſents conditionall. | 
8. What manner of tereſt be w the 
mainder of a lafe after the death” 
of another hath during the life off 
that. other , and whether hems 
diſpoſe of it during that time, a 
how ? © | 
9. Whether this remainder can be def 
ted by any a(t of the deviſe for life. 
or by the death of him in reminds 
rſt 2 
10, By what as or accidents algal. : 
may be forfeited or loſt , aud therealfh 
of revocation, acath before, 6c, 
11. Fhetber the Executoys aſſent ſpouldh 
 bave relation to the teſtators death, 
and ſhall make good a grant before 
mad: by the Leg atee. 


S for the firſt, wee have befor. 

{hewed the afſenr of the Exec,” 
It the executor £Or to be neceffary before any legacy 
give it to ano- can be had, for that debts are firſt, 
ther, the Lega. be paid, and that the Executor istoff 
——_—_ te  lookear his perill. Bur hereto add 
CormonLay 2 little out of Maſter Swinborn,a leats 
per Priſpt. 37. ned Civilian , who faith , that in cal 
4.6.30, any goods be in the hands, or cuſt- 


dy 
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of 1.5. & the owner doth bequearh 
nto hint, then may he keep or re. 
nethem againſt theWill ofthe Ex+ 
"Wicor ,'fo as there be other ſufficient 
* Whods in the hands of the Executor 
' payment of all debes : bur though 
s as it ſeems would it ſtand inthe 
Wichaſticall Law, yer for rhatno 
Worry is transferred tothe Legatee 
tbour the Execurors afſent,, there- 
doubrles the executor may at the 
"Fmmon Law recover the thing with- 
Wi, or dammages to the value a- 
"Wot the Legatee deraining ir. An« 
"er caſe rhere is, wherein as the lear- 
,WCivilian faich , rhe Legatee may 
che rhing to him bequeathed ly- 
% in prender,viz.Horſe, other beaſt, 
Focece of Plare ,or other like thing 
wn and in being;and that is where 
teſtator doth expreſly ſo appoint 
Wis Will Bur herein dottbtleſfe che 
Smmon Law, at and by the which 
Wits are recoverable againſt Execu- 
$1 will oppoſe the Law Spiricuall, - 
elſe by ſuch appointment the Te- 
"Pr might cauſe rhat all his goods 
.CEd be taken by legarees , and thac 
: FM: ſhould remaine to pay debts. 
- Yec 


_ The Office of 
Yet ifthere be other goods he 
ſufficient for payment of debrs, oſf 
indeed I ſeenot how the Execuy b y | 
hinder ſuck raking withour yollf 
ting his oath taken for perform nal 
of che will. If any fay that ic; 
2 breach of Oath in theorher chi 
ſay. he obſerverh not thar theres 
lane in the Will, being againt. 
law,is void, and conſequently | 
is anullicyupon it, and ir gk if 
ſuch rhing were inthe Will , ad Ke 
the oath extends not to it. Anda p! 
chattell ſhall not be transferred 
ſtranger without the ExecuorsF 
ſent , ſoitthe deviſe 'beto the Bylt 
cutor himſelf , [ill he ele ro rake 
legatee, +it ſhall be in him as Exe 
ror, as appeares by the ſtraine and 
2welcde and gumentoof rwo caſes in Plowd, Cui 
Elkinton-, ment, and more lately in the Kin 
Paramour nd Bench , the point being divers! 
wn _ - argued: was ar la(t ſo reſol ved by 
rganthac Judges againſt one: andthe real 
Trin.37.Eliz, Cooke at the Barre was very good 
3 JS | 
All bur By" here the Executor ſuſtaines twop 4 
x2. dy ſo agreed. fons, vis. an Executor, and Legal 
and ſoall one, as where the bt i 
1sto another , for @uands du j | 
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of current 11} una Perſona. £qurm e 
aWheſent in Soerſs, __O 4 
Ms for the ſecond point, it may have 
wollge two parts: Firſt, when the Ex- 
nalFtor is able ro give ſuch afſent roa 
aWacy- And ſccondly,when he may 
{ic with Gafery. As for the firſt, 
$2ble before probar of che Will 
Went unto the execution of a lega- 
1M as elſewhere is ſhewed, and that 
bough he be not of full age of 27. 
ndÞjces ; bur if he be under 17, years, 
$b< is nor able to take upon him 
office of an Executor , and there- 
$$. Adminiſtration is during that 
oe to be. committed to ſome other; 
effec his aſſent is not of force or effe- 
ell, as we findejin Princes caſe to 
Fe becn held in the caſe of Pigo? and 
Sire. As forthe fecond part,rill 
ff debrs bee payd, the Executor 
W7 not {ately conſent that the Lega- 
wcucer into the leaſe or chattell de- 
$4, no more then he may pay mo- 
W& bequeathed, if there be not ſuf-. 
xn alſo to pay all debts. Oftheſe 
es more is {aid elſewhere, Yer 
aulc the Reader or he that defires 
w<tion in theſe points will own 
| or 


21 E{2.D.367. 
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for them under this tirle,, Tthoughſ 
not. good here ro be altogether ſila 
rouching them. 

And for the third pint, viz. why 
ther the aſſent of one Execticor whe 
rhere be many, be ſufficient, I een 

6 H.7.5. Ifthe how to doubt, {ince any one Exc” 
bequeſt beto ror may give away any goods of th 

one of the exe... Teſtators or releaſe any debrs duedf 
cors, ke may þjm therefore much more afſent 


take it: without 4.7% . | | Mm 
aM=xof his Which isno more or greater work 
eompan. yer if effe& then an arturnment of one lef{af 


akdebt,hiscom- upon a grant of a reverſion. And 
pan.may I©- there want to pay debts, he only wt 
vg oo E.3* affenced ſhall anſwer for ir of his " 
So held where £00ds , and not his compainons, Buff” 
but one of the if this Executor be either anderth' 
Executors du- age of (7 years, or under covertnraf 
ringnonagealt- ,,; 1 woman married, ſuch isnot 


tented,Jinthe pou give good aſſent to bindethe 


cale of Rheto- 
rick and Chap- thers, no nor themſelves , for te 


pel.H.g 7acob;. thereby the Infant might draw ade 

Rot.895- m4 npon himſelfe, and the wite upon 

reg.C. husband, by affencing ro or payingf® 
of a legacy, there nor being ſufict 
ent goods to pay all debrs. Bur th 
husbands afſent is ſufficient where th 
wife is Executor , for his a&ts whongſ®s 
ſhe harh choſen ro be her head , my 


prejudice 
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xgudice as well her as him(zlte; yea 
ugh ſhe were within age, yer he 
ing of full age,his aſſent will and 
Kod. Bur it he, or another Execu- 
Wc in his owne right be above 17, 
ares of age, and under 2r. I doubr 
xecher now his aſſent will be ſuffi= 
nc, at leaſt excepr the caſe be put 
at there be afſers ſufficient ; which 
Fraps may there be materiall, 
1. Waugh not inthe other. See more 
wof afcer, in the title of Women 
ert,and Infants executors, 
+ As to the fourth point; firſt there 
"Wy be an aſſenc and cleCtion imply- 
Mas well as expreſſed : for ifin the 
Wiſe or bequelt the Legatee be ap- 
Suted ro doe ſome at as inreſpect | 
he legacy, and the Executor doth SE<ce.l1b.Intr, 


_ » 150. TheExe- 
pt the performance thereof, this anietoing do 


rWounceth to an afſenr. So if thede- ,;ge s,. 116. 


Me be to an Executor for rhe educa= ſaid, the other 
nof ſome children, which he doth ſhould have it 


cordingly e te. this makes an #fterher death 
ingly educate, this m Js 5 


- oper pphagnn pt nſn = 

hf2acy, utror , min. ſhedy1 
@zres by the cafe of Paramoorr and inteſtace _— 
ndy, Plwd, 543. Soifan horſe be held Aﬀers in 
S$queathed, and one offering ro buy him. 

| him 
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him of the Executor himſelfe, he dj 

re&eth him to goe and buy thehor(s 

of the legatee; or if the Execmo 
This 24.19. RH. himfelfe offer money to the legarer 
7:Kot. 318. SEE for the horſe, this implyeth analſn@ 
Oneeiiethe thar ir ſhould be the Legarces bythe 
third part of Will: And fo was it held in the ca@ 
hisgoods to 4. berween Low and Carter , whereth 
with whom Deviſee of a terme did grantit roth,: 
the Execut- AC- F,ecutor ; and this acceptance off 
counted for a- ES. as | 
mount, and 3. Grant from him was held roinpl 
ſued'for that the Executors afſent that it ſhould b@.. 
furme in debt his to grant. Bur I ſee not well hou 
þutnojudge- that ſhould be Jaw , which inthela 


ment upon " ter part of the Lo: Dyer is found, vi; 


MUTLrTrere 


Tr.37.Elix; in where aterme was deviſed to ].S. ar 
ba.rer- ke was made Executor, and after t | 
Where be- death of the Teſtator entred and oc 

queſts tO i. cupied the lands a whole yeare with 


Exe. himfelte, out proving the Will, that this way, 


an eleCtion ro haveir as devilſee, and 
nor as Executor. For firſt , hehadſ 
good right to the terme as Executoi 
before Probat , and ſo might cleaay 
In thar right have taken the profit 
although it had not beene deviſed off 
bequeathed to him, andthar befarg 
any Will proved. Secondly,he cough, 
not by right have it as legatee witl 
0 
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talſent of humſelfe or ſome orher as 7, ,., xy; 

: +37 Eliz, 
Frecutor. Therefore this generall It he by wil 
*Mceptation can determine no ele&z- bequeath it ro 

Wn, as agen is held. = for difaf 7:3 _ = - 
nt or diſablement to affſent: as if. 
"Wie Executor doe once declare his af- N_ 
 Witthar the legatee ſhall have his le- 
W757, be may then enter into ir, or 
ic, notwithſtanding the Execu- 
Wrscountermand, or revocation of 
taflenc after. So on the other ſide, 
"Wiinke if he doefully an1 expreſly 
v7 that the legacy ſhall rake effe&t, 
cannot after make a good afſenr 
eunto ; for thar ele&ion once 


de muſt itand peremprory , beir 
tual ro affent,or aſſent. Yer ®nere 
this, for that the refufall ro affenc 
" Wy be checked by ſentence or de- 
"Win the ſpiriruall Court,or Court 
quity , and ſoan aſſenc be infor- 
L. Bur if the power of aſſenting be So ifthe Exec 


rally loſt by che meanes aforeſaid, Frop—aany _ 


MF diſabled , T ſee not howany Ie-;.,01 7, 4. 
"Wl intereſt can be transferred by F;z. in Carters 
"Fatcompelled aſſent, howſoever de= caſe. | 
Weed. And whar is faid of a legacy 19. EtD-259 ® | 
huearhed to anorher,ahe ſame may | 
"underſtood in caſe where the be- 
| BG 2 queſ* 
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he makes his eleCtion to have it as: 
Patee, or aSExecutor. Bur if where 


queſt is to the Executor himfelfeand 


|j{s 


"1 


an Horle is bequeathed to 4. the Exe 


- cutor after the Teſtators dearh dai 
ride the horſe, or uſe him in the coach 


or inthe Plough, I doe not takethighy 
to be any ſuch diſagreement ro the Exil 
ecution of the Legacy , as that thi 


Executor cannot after afſent to tl 


( though it be ſomewhat more ) ther 
where a drinking-cup is bequeathec 
andthe Executor, after the Teſtate 


Legatees having thereof, no mori 


b; 


death, doth uſe it to drinke 1n; nay, iſh 
a leaſe of land be bequeathed to A 


and the Exec.continuerh the depaſt 
ring of the Teſtators cattell rherei 


yer 18 not this any diſagreemet to thi; 


execution of the Legacie : bur if thigh 


leaſe-land were not ler out by theTe 
ſtator from yeere to yeere, and th 


Executor diſchargerh the Tenant,and; 


raketh it into his hands at the yeer 


end, this I conceive to be a dif-aſſen 
to the Legacie, and ſo alſo perhapih 
may his raking or diſtraining for al) 
xent thereupon due, after the Teltayþ 


tors death; yet am Inor reſolmreg te 
the 
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he diſ-afſent is ſo peremprory and 
inchangeable, as rhe aſſent, remem- 
Sing the caſe in King Henry the eight 
istime, where a terme being gran- 
xd by a Leſſee conditionally, 1o as 
be afſent of the Leſſor could be had 
Sy ſuch a day , though the Leffors aſ- 
nc were at one time denied, yer 
Wight it be yeelded ar another, fo as 
were at any time before the day : 
Wat yer there it was held, that if no 
me of aſſent were limited, then one 
zprefſe deniall or refuſall would be 
xremptory, ſo as rhe refuſall were 


IWreſſed ro the party to whom the 
ſent was to be given,otherwile, if it 
fre bur in ſpeech to or among ſtran- 
ers. This andthe former caſe, 19. 
Wiz. give the beſt light co this point Dy. 259. After 
lat I remember. Now for di{able- choice once 
Menc to afſenc, it was held in the fore- made, no Va- 


% ation. 
entioned caſe of Low and Carter, © 


lat where a terme is bequeathed to 

Xl, and afcer the Teftators death , the 
tecutor takes a new leaſe of the ſame 
Pgadfor more yeeres in poſſeſſion, or 

W begin preſently ; now by this was 
be terme left by the Teſtator ſurren- 
halted and drowned , fo as it could not 
che Z 3 paſſe 
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paſſe to A. by the Executors aſe 
after, | 
And to the fifth point, v3s. in what 
manner a leaſe for yeeres or other 
chartell reall may be bequeathed twiſt 
one for a time, with remainder to anoÞit 
ther ; it hath been hererofore mu 
doubred, whena leaſe for yeeres waſſf" 
bequeathed to one for life, or for fo 
many yeers as he fhould live, whether 
the limicting of a remainder there 
of after his deceaſe were of any wi 
dity in law or not:and this doubr hadſFt 
this ground ; any ftate for life in tha" 
Judgemem of law is greater than ay#0 
rerme for yeeres, therefore when Þ! 
termer hath by his Will given higpt! 
rerme, or his houſe or land, whichhe 
ſo holderh for yeers to one for life, oofi© 
for ſv many yeeres as he ſhall live; thi 
Teſtator and Devifor hatch not jn thqÞ 
judgement of the law any eſtate Fl 
maining in him ; and therefore it wal 
thought very hard for him ro giveooÞ®\ 
Jimic a remainder to another : But abſt 
rer many arguings and debatings, tc 
was m the late Queenes time refolvelſi: 
tharſuch a remainder was good, aif,2 
thatif the firſt Deviſee died before tie 
rerme 
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ag me expired , that then he ro whom 
& remainder was limited, might 
hair and enjoy the reſidue of rhe 
erffimne: As for the giving of part of the 
{ tolfftts tO One, and the reſidue to the 
nor : 932, If che terme being ewen- 
nYjeers , the Leſſee bequearheth ren 
Scot to his wife,and the remainder 
r {his D aughter : Of this no doubr 
hedſir was, bur that ic was good , for 
rei afrer rhe firſt ſtate limited, rhere 
aliWained a further terme, viz, tenne 
wStes more in the Deviſor, whereof 
th$1ad power to diſpoſe , whereas in 
"& other caſc,after the term limited to 
n for life, there remained but a pof- 
i@lity chat this life ſhould not cake 
he the whole terme. But now, put we 
ſit caſea third way, viz. that the ter- 
higor deviſeth or bequeatherh rhe 
he@ſing in leaſe ro one childe intaile, 
Md with remainder to another, and 
kth, and the firſt entereth, and dy- 
Þ withont ifſu e; now whether ſhall 
Enexr in remainder, or the Execu- 
Ftof him ſo dying have the rerme re- 
Wlie ; and this Caſe came in queſt1- 
and was adjudged abour the mid- 
Meof King Fob» his reigne , in the 
: Pf 


Plow-ComM- 5 20- 
GC 542+ 


Exche- 
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Exchequor, for there Maſter Ham, 
holding by leaſe for yeeres from th 
Crowne,the Mannor of Akers in Kt 
deviſed the ſame by his Will ro 4 
ander Hamond his eldeſt ſonne, an 
the heires males of his body, wit 
remainder to Ra/fe Hamond, anoth 
ſonnein like manner, and the lil 
Both 4lexan- remainder ro T bomas Hamond, ani: 
aer and Ralfe made the ſaid Alex.Executor,whoa 
die a ter his fathers deceaſe, ele&ed totak® 
makes no dif. 3LeEgatory, and afrer Ralfe Ham 
Cemce died, leaving ifſne male , and making! 
| his wife Executrix; Alexander notha 
ving iſſue male, granted the whol$ 
terme by deed to B. and C. for thebeF 
hoofe of himſelf and his Wife, during 
their lives, and after to the uſe of hi 
yongeſt daughter , whom Sir Rev 
Lewkenor married ; then Alexand: 
dying without ifſne male, the wik 
and Executrix of Ralfe Hammond en 
tred, claiming the terme, and being 
«kept our, ſealed a Leaſe, whereupon 
an Fjec?. firme was brought , and 
Jury appearing at the Barre in t4Þ 
Exchequer, tound a ſpeciall verdil ing 
efteax Ut ſupra, And in argumentd th 
this caſe, firſt the maine queſtiol 
Was, 
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ms, whether this caſe were all one in 
1 the$w with the former , where a terme 
Kenis devided to one for life, with 
Alxſwainder over ſo as, by death of 
andx272der Hammond withour ifſue 
widule, the terme ſhould goe ro the 
ther in remainder, as in the other 
lik&ic, by the death of the Deviſee for 
t, dying within the terme, it ſhould 

kr Andonthe Plaintiffes part ir 
$urged tobe all one, ſo that by 
tue of che Bequeſts ſupra, Alexan- 
ing! had an eſtate ro him, and his Exe- 
haſuors only , ſo long as there ſhould 
ol teires males of his body , and hee 
beFing without ſuch iſſue, the terme 
ngnained co the Executors of Raſlfe, 
hi@10 had the remainder in like man- 
fr, andlefr ifſue male, which (till 1i- 
ded, and fo that ſeaje of Raſfe yer had 
fontinuance. For it was admitted by 
1c counſell on that ſide, rhat the 
rme could not goeto the iſſue male 
Wt Ralfe, according to the words,and 
gitent of the Will, Gnce it was impol- 
eJlible ro make a terme to deſcend 
nJvichour A& of Parliament, This 
Fllerefore they ſaid rhe Law ſhould 


worke , which was neereft ro the 


, Ile 
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intent,v3s.that after Alxandevs death 
it ſhould goe firſt to his Executors, ſm 
and Aſſignees,ſo long as iſſue male « 
his body doth continue, and for wane 
of ſuch iſſue, then to Ralfe his Execu-it 
cors and Aſſignees, ſo long as his iſſue 
male ſhould laſt, and therefore inthi 
caſe,the ifſue male of Alex. failing,the 
Executor of Ralfe , whoſe ifſue male 
fayleth not, ſhould enjoy the terme, 
and fo judgement ought to be givenſſſne 
- for the Plaintiffe, oeing Leſſee of that 
Executor : on the other fide, it wasfſWne 
faid by rhe Defendants Counſel], tha 
this Caſe differeth much from theo 
ther Caſe, where the terme or Land 
held by Leaſe , isgiven bur for life tov 
the firſt, with remainder to anotherſi 
which Caſe, as having been often re- 
ſolved, was clecrly admitred tobthf 
good Law; forin that Cafe, the inſſþr 
rent of the Teſtator might , and did, a 
take effe&, Bur inthis Caſe , if there: 
Land ſhould goe ro the Executots 
and Aſſignees of Ralfe Himond, it 
muſt goe againſt the intent of the Te-or 
ſtator, whoſe mind,and Will was,avitÞhal 
appears by his word,that it ſhouldg0 
only tothe iffue male of one ſon afttt Fu 
and» 
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th Wpther , and not to any Executors. 

ts, (w'chen fince this intent was ſo con- 

ory to the rules of [aw rhat ir could 

anefktake effeft , therefure ir muſt be 

cu-ide : and fo all the words cfheires 

ef (tanding voyd, the Will is to be 

isuftrued as a ſole and abſolute gift, 

Wl bequeſted to the ſaid Alexander, 

S conſequently the rerme muſt 

rt to his Executors, and af- 

mes. And for this point reſemblance 

s made to a Cafe reſolved in the 

anos Bench , where a Leaſe was | 

arfade by indent. ro A. Habend.to A.B. Findſmore and 


IC. for their lives: now becauſe B., Heiford, ve! 
iC. could take nothing, it wasre- 79697d i128 
| S) & 29. Elite 


ed that A. ſhould not have it for ,;,41: ind 
ir lives, but for his own only..This Tr. 29. Elix; 
> was ſaid to come very cloſe in adjudged. 
aſon to the Caſe in queſtion, for as 
xe the intent of the Leaſe was thar 
and {. ſhould be eftared for their 
es, and fince that could nor bee, 
erefore the naniing of them ſhould 
tF utterly voide, and as if they had 
"For at all been named; and their lives 
tall nor ſtand as a meaſare for the e- 
te of 4. So in another Caſe the 
Jtene of the Will, being rhatthe 
Leaſe 


The Office of 


Leaſe or Land Leaſed ſhould goto thiÞd 
heires Males of the body;firſt,of Alex 
ander, and after of Kalph ; ſince hÞ! 
cannot be, therefore the words, anÞ® 
name of heires males ſhould Rand ff 
a meere blancke and cipher , andnd- 
to meaſure out any ſtare to the f 
Alex. and Ra. and their Executors affine 
aflignes. Allo it was faid onthe d tt 
fendants part thar an eſtate for lifei 
the judgement of Law is of fo ſor | 
and uncertaine continuance,rthat if M ( 
make a Leaſe to B. for his life, an! 
after make a Leaſe of the ſame Landt"al 
C. for years, now , ſhall not this lard 
Leaſe be void abſolutely , for any paiſÞ®: 
of the term, bur ſhall ſtand in edÞil 
p<&ance of the dearh of B, and 
ſoone as he dyeth , ball rake effeqM 
immediately , whereas if the LeaſetÞit 
B. had been for ten yeers or any lf 
term, then the Leaſe ro C. (houlg# 
bave been voyd for ſo many yeeresoF""! 
his terme, thus it appeares that a Stat 
for life is very momentary in ty 
judgement of Law , and not reputeqFil 
of any certaine continuance ſo mul al 
as for a day , bur it isocherwiſe ofa 
eſtate taile, ſo as if A, having gin L 
Lan 


[ 


lex 


a 


fc 
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;nd co B.in taile,doth after(withour 
tenture which makes an Eftoppell ) 
ke a Leaſe to C. for xx7. years, and 
nB, dyeth withour iſſue during 
term , yer ſhall norche Leaſe take 


nA, becauſe ir was utrerly voyde 


fa 


the firſt making, For eſtate tayle 
ing a ſtate of inheritance may 


S the int<rdment , and judge- 
S-nt of Law have continuance 


r ever , as appeares both by 
: Caſe of Adams and Lambert , 
ere it 1S held within the Stature of 


Slanceries which ſpeakes of gifts to 
reve continuance for ever. There- 
$a reverſion upon aneſtate tayle is 
exÞalſers , nor giveth cauſe of receipr, 
Sicrwiſein all theſe Caſes ir is tou- 


ling a reverſion expefant upon a 


te for Jife. Againe it was ſaid by 


defendants councell that an eſtate 
gy belimitted ro 4. and his heires 


ofuring the life of B. with'remainder 
PC. as in Chudlies Caſe was reſolved: 
Fit if Land be given ro'A4. and his 
Fires, ſo long as B. ſhall have heires 
Sales with remainder over to C. this 
amainder is utterly void, So asthere 


in the judgement of Law a great 
difte- 
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difference between the largeneffe,an#* 
continuance of an eſtate taile, andoif'® 
aneſtate for life. Andif ( which 
worth the obſerving) a fee {implecar 
not afford a remainder to bee draw# 
our of it afrer ſuch agift ro one, a 
his heires during the conrinuance off 
an eſtate tayle, or of the meafurſf®® 
thereof; much lefſe can a termeyeelF 
ſuch large rhongs to be cut out of lf 
as 2 remainder after an eſtate to onf®' 
ſolong as he ſhall have heires ofhj e 
body,or heires Males, which is all oneff* 
And in this caſe the remainder waff® 
held voyd by Baldwin and Stely 
though Englefield were of contra 
28 H.8.Dyef.7 opinion , as the Lord Dyer ſhewetl 
Further it was ſaid , that if ſuch aconf® 
veyance by Will ſhould ſtand good}! 
would raiſe a perpetuity nor to bec 
off, by any recovery. F* 
Bur whereas the caſe of Haw 
hath been related before, (fo by wy 
of admittance ir was argued as a git 
and bequeſt ro 4. Ham. and rhe heite 
Males of his body, with remainderin 
likemanner to Ralfe. The truth of that 
caſe was , that the words of the Wil? 
were only to Alkxander, and his _ Pal 
Males 
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les ( not ſpeaking of his body) and 
"Wo Rolfe, which as was urged by the 
fendants counſell , made the Caſe 
nger againſt the Plaintiffe : for 
_ Wave char the former way Azlxander 
'Suld have had bur a ſtate determi- 
_ {Wleupon the continuance ofhis iſ- 
- Males, yet here not ſo. Since the 
on why in Wils,fuch a deviſe being 


c:Wde, the Law fhould ſupply the 


Fords (of the body ) is only ro make 
eſtate tayle ro the iſſues Male ac- 
"Wong tothe Teſtators intent. Now 
this caſe of terme for years fo be= 
eathed, no eſtate rayle could pofli- 
jbe, though theſe words had been 
the Will ; and therefore the mio» 
ac r0the Law fayling, no ſuch ſup» 
-S) will be made by the Law , fince ir 
Sould be ro no purpeſe:conſequently 

Tre was neither ſtate tayle nor iſſues 

a bcires Males of the body,on whoſe 
Sitinuance this ſtare of Alex. ſhould 

i (dterminable Therefore it was an 


r@Olute, and tarall bequeſt of the 
me to Alexander for ever, viz. 10 


+2 as the Terme ſhould continue : 
itÞ#as a bequeſt co him.an{ his heires; 

$2 bequeſt ro one and his heires, is 
as 
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as niuch as if it had been ro himfor e& 


ver. 
And this Caſe after fix arguments 


on each fide ar the Barre ( 1fI much; 


it 


miſtake not ) was upon argumen 


by the Barons adjudged for the De 


Tanfield, and Maſter Baron Bromkyj 
Maſter Baron Denbam , ( who oneli; 
heard, as Itake ic , one argument of 
each ſide , made of purpoſe inrepedh. 


of his comming into his place after th&y 


former arguments ) being of theco 


trary opinion: and the Judgemen , 
proceeded upon the point formerly 
touched, hart as this cafe was, the ſtar; 


of Alexander did not end by his death 


and remain to the Execurors of Rajfellh, 
Other points were ſtirred which willy. 
be rouched upon other diviſions afteih$ 


in this Chapter. Ir wall be obſerved 


that I doe more fully exprefle reaſons; 
and points inforced on the defendants 
part, thenonthe Plainciftes, where 


# 


fendant , by the Lord chiefe Parodi 


of ler theſe rwo reaſons be accepted | 


Firſt, ThatI better could relatetl 


thenthe other , being rhe firlt whdh 


argued for the defendant, and hea 
ring little of that which was by _ " 
| ad 
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cid of either fide after , norhearing 
heCourts , Nec ad hoc conduttins , nec 
msWdib# forts. Sccondly, the labour 
uctWilie on the defendants part to prove 
enWhr etiis Caſe differed from the com- 
Jeon caſe of deviſets one for life, with 

rofemainder ro another, 
El We are now come to the ſixt point, 
jel z that where Houſe or Land held 
- leaſe, or the- profits thereof, or 
lic leaſe or teriye it ſelfe, which in a 
"Fill makes no difference, is bequea- 
ed to 4. for life , or for ſome part-of 
term with the remainder to B-and 
11 Executor affenteth thar A. ſhall 
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Wjoy his bequeſt , whether this fhall P/o-d.54 56. 


ure ro B. alſo fince without the 
kecutors afſznr, no legacy can take 
l fect. And 1t hath been reſolved that 
ms aſſent ſhall be effe&uall,as wel to 
[the remainders as to the firſt eſtate, 
difo according to former reſoluti- 
s, it was admitted in Hamonds caſe; 
kc Alexander his afſent to take as le- 
tee fuffice*(if che bequeſt had been 
od) for the remainders ro Relfe, 
d others. And the reaſon of this 
belesis becanſe here the particu- 
reſtare, and the renuinder are all 
| Aa bur 


Co./tb. 1 ©.f. 47- 
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but one eſtate in Law, they make bye 
onedegree in a Writ of Entre, nor 
ſhall have but one yeare and a day to 
enter for mortmaine ; And an atturn 


ment to the grantee of a rent or rever« 


fion for life with remainder over,dott 
enure alſo to the remainder, whic 

being an affent hath much affinity te 
that of the Executor , each tending 


ro perfe& rhe grant of another man], 


Now then whereas ic was urged ir 


Hamonds Cale , that the ſtate limitcedSſ, 


co Raife , ſhould take effeCt not asare 


mainder , bur as a new eſtate tocom 
mence futurely, viz, when Alexan 
ſhould be dead without ifſue male: if 
it ſhould be admirted to be ſo, the 
could nor the afſent of the firſt ater 


Alexander have enured to this, fince} 


to a remainder it worketh as being 


rence between a remainder, and neu 
eſtate future brings ro my mindethe 
cale of a rent by way of new Creatior 
granted by C. out of Land ro A.fot 
life or in taile with the remainderts 


B, in like manner : where it hath pre 


bably been held , although this lin}, 


tation 


one eſtate with the firſt, which reaſon 


muſt fatle the other way, This difk A 


4 Y 
og 


JL 
fe] 


Fi 


d 
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ation to B. cannot be good by way of 
remainder, becauſe C.had no eſtate in 
therenr remaining with him,when he 
made che grant to A, yer thould it bee 
"Rood by way of new grarit, and crea- 
"Vion to commence furturely. But this 
"Foubrles cannot ſo be bur with a ditfe- 
"Wence, for if the grant were by inden- 
aFure between C.onthe one part,& A. 
mly on the other part , now B. being 
party to the Deed can rake nothing 
"Wyir,except by way of remainder; hut 
Wie were party to the indenture,or, 
[the grant were by Deed poll to 
hich all men are alike parties, then 
happily may enure as a future grant 
vB, This not impertinenr, 
Now as the Executors affent to one 
Funot enure to another,though of the, 
Te thing, except by way ofremain=' 
: Wer, ſo neither can it any way where 
"Fe things are not rhe fame , except 
Þ very ſpeciall caſes; as ifa termor 
Fqueath a rent to e4, and theLand 
Felte ro B, the Executors affenr thar 
_. #$:!hould have the renr,js no afſentthat Plowd. Com. 
\Þ,hould havethe Land; yer T think 521+ 1n Bree & 
, Mat'the aſſent that B, ſhould have the —_ Cale. 
d, doth imply the afſent that 4. 22 00ne 
| te PY or other profit, 
| Aa 2 (ſhould 
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ſhould have the rent. Firſt, for that nt 
the reſtraint impoſed by the Law, » fſo 
gainſt the paſſing of a charrell byaſſjr 
Will withour the Executors affen, fit 
being our of reſpe& ro rhe paymenſſuc 
of the T<cftators debts : now iftheſſſo 
Land ſhall. pafſe ro B, it is no more@nt 
vaileable torhe Teſtarors debrs, thatffir 
it paſſe diſcharged of rhe rent, thanſþfc 
charged. Secondly, ſince the gitt andiſhre 
bequeſt was of the Land charged withiſtc 
the rent, therefore if this bequeſt ſhallvil 
take effe& it ſhall carry the Landacyſil 
cording to the Teſtators intent, vizor 
with this|charge upon it : for whatſfte 
elſe doth the Executor in this bur aſl! 
ſent that the Will of rheTeRator hereFhis 
in doe ſtand and take e£ff-&, and coneFFor 
ſequently B,muſt rake the term accordſor( 
ding tothe Will, and not in any diffeysg 
rent Or CONErary manner, 01 { 

Next wee are to conſider of thqou 
manner of afſents by Executors,whidiſo y 
hath ſome affinity with the fourtaſſſb n 
point : but here we ſhall confider oneſtre: 
Iy ofafſents conditionall ; now totliYfar: 
purpoſe we will caſt our eyesupaldeq 
rwo ſorts of conditions , viz. preceFby 
dent and ſubſequent, As for theforJike 

mer 
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at ner,an Executor may to a legatee ab- 
> olurely give afſentupon a condition 
yafſnecedent, as thus. TI am content, 
nt, Fiat if you can ger and bring in to me 
euch a bond wherein the Teſtator 
theiood bound unto 7. S. that then you 
24ffater upon the term,or take the Corn 
ffi Catrell ro you bequeathed. So 
anfifother like conditions which may 
ndfrecede the affent, as if you can ger 
hite aſſent of my co-executor,or if you 
allvill pay the arrerages of rent to the 
c{ffforbehind ar the reſtators dearh,orif 
jou will pay the wages already due to 
harfſie ſervants attending about the Car- 
afeFell or Corn royou bequeathed. In 
reeFus Caſe, if the condition be not per- 
mJormed, there is no aſſent, and there- 
fore the conditioning in this manner 
ksgood. Bur ifit be upon a condiri- 
m ſubſequent, as thus,I do agree,that 
neJfou ſhall have the thing bequeathed 
aft you, provided that you ſhall pay 
Wo much yearly ro m2 , or to ſuch a 
Mtredicor of che Teſtator , now the Le- 
Farce entring into or raking the thing 
dequeathed, (hall nor Ioſeit againe 
by failing to perform the condition 
Aliterwards, for the Executor by his 


or A@% aſſenr 
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aſſent cannot make that legacy condi- 
tionall which rhe Teſtator gave abſo. 
lately, no more than he can nuke that 
bequeſt ro be abſolute , which the Te. 
ſtator gave conditionally , except by 
a releaſe made of the condition. As i 
in other things, ſo inthis the Execu. her 
tors aſſent is like to the atturnment 
of a Leſſee , which cannot be upona 
condition ſubſequent , where the 
grant 15 abſolute or without conditi- 
on, though yer he may to his at- ſh 
turnment prefix a condition prece- 
dent. 

In the eighth place we are touch 
ing the bequeſt of Leaſes or Chatrels 
reall, ro conſider what manner of in- 
tereſt one ro whom a remainder ofa 
Term after the dearh of avother is li- 
mitted , hath, and wherher he may 
grant the.;ſame or aiſpoſe thereof du- hre 
ring the life of the firſt. And as tothat þ 
itiscleare rhat he hath buc a poſſibil- 
ry of remainder, for that poſſibly the i 
whole Term may be ſpent in chelife hen 
of the firſt , to whom during his or her ſier 
lite it is bequeathed ; now a meer pol- 
ſibilicy isnorgrantable. T heretor {ev 
17s it reſolved in the late Queens hol 

time, 
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me ,*where he in remaindergranted _ 
r fold his ſtate or intereſt roanother 99 £4 # ulfes 
bring the time of the firſt, that this © 
rant was utterly void , becauſe a pot 


Yy Wility cannor be granted; but where- 

\s ſome opinion 1n that caſe was deli- - yy 

[]- of y 111 ampli s C. 
&d that this poſſibiliry could not Colib.10.f48. 


xreleaſed, no more than granted, it 
1a With fince been reſolved that he in the 
ie &rmainder by his Deed of grant or re- | 
i- aſe to the deviſee for life may make 4 
eſtate, which before was determin- 
ble by his death to be now abſolute , 
das it ſhall continue ro his executors, 
dminiſtrators , and aſlignes after his 
kach during the whole rerm. It may 
ethat what was conceived in the ſaid 
aſe of Fulſey , negatively of the vali- 
lty of a releaſe by him in the remain- 
er, might be meant or perhaps ex- 
refſed of a releaſe to hint in the re- 
rfion ; but ſurely methinks though 
- We could nor ſurrender, yer his releaſe 
e ir defeaſance to him in reverſion or 
e Femainder having the freehold or in- 
rFricance , ſhould diſſolve or deſtroy 
* bis cerm reſidue after rhe death of the 
: Fleviſee for life, fo as there the free- 
Fold ſhould be diſcharged therept. 
Aa 4 Pur 
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But ©«e. for I have not knownthigſ 
in queition. As for the other poineſit 
of Fulſezs caſe , ic was in the laid Jatter 
caſe of Lampet confirmed and admitec 
tor good law, v3z, that this poflibili 

ry of remainder conl[d not be aliened 
nor conveyed to a ſtranger. 

Now we are come to the ninth 
point, viz. to examine whether an 
alt of the deviſee for life can fruſtrate 
or defear him in the remainder of thei 
term , and whether by the aft of God 
viz, the death of him in the remainde 
before the fir{t deviſce for life ſhall de 
fearir, Asto the firſt, it hath divers 

Piow.5209, times bin refolved,thatno grant mazeliſic 
welcden nd bythe firſt man, can cur off or defeardſ 
Elkington, 10s : 
ELD#:->. x9 "he fecond, rhough formerly it were 
E/iz.D.359.  heldotherwile ; bur according tothe 
Cont $,E1.D* latcer refolurion was it alſo held or ad 
253-X 33 4.5 micred by all in the faid caſe of H: 
bro-COMCH23 * 30nd, Where was ſuch a grant. Andſ 
asthis.cannor be done by direCt gran 
or alienation , no more can it bya 
indirect,” or implyed, as by taking ot 
anew Leaſe , which is a ſurrenderin{ 
Jaw of the old Leaſe , no more then by 
an expreſſe ſurrender. Nor doubtles 
by outlawry, whereby tte term - | 
the 


48 EXECUTOR, 


efirit deviſee1sſerled in the crown. 
Raif we pur the caſe furcher of waſte 
mmitted by the tenant for life, or 
ach of condition by nor payment 
the rent, or orherwile: thele for the 
Whole in the latter caſe, and tor the 
tt waſted in the former, doe ſo de- 
y the leaſe, and purtthe reverſ{1o- 
rin Statue quo prizs, as that allre- 
jinders muſt needes faile ; ſo of a 
fffement or other like forfeiture by 
et As for the death of him in 
mainder, it was urged in the caſe 
Hamoud , thar fince it was but a 
r poſiibility, if it could nor take 
kt, and become an eſtare in the 
eof him to whom: it was limited, it 
uld nor ſettle in his Exccutor; and 
that purpoſe were cired the caſe of 
ie ReCor of Chedington, and more 
tpreſly as reſolved in the point, the 71d! and 
Wie of Price & Atmore, Burt the Court Elk. ub; [uprd. 
zolved (& found former reſolutions But therethe 
other courts that way'that thedeath ne Fong "_ 
uminthe remainder did, nor hin- , ough Fs 
r,bur rhar it may ſettle as well,in his death was 
ecutors upon the death of the there. 
viſe, as it ſhould have done in him- 


if, if he had overlived the firſt de- 
viſce 
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viſee for life. If the Leffor enter and 
levie afine, and-the Deviſee for life 
enters nor, nor clatmes in five yeers 
he in the remainder may enter, as ha 
ving a right faturely accrued. il 

Inche laſt place, wee intermedledl8i 
only with Leaſes bequeathed, whe 
in yet is to be underltood , that what 
thereof is ſpoken, is to be extendediiÞ 
to, and underſtood of all other char 
tells reall, as wardfhip of body and 
Lands, eftates by extent upon Sta 
tures or Judgements, rermes other 
wiſe then by leaſe, in faires, markets, 
yents, annuities, commons , adyowif 
ſons,and other profits ; yea,one ſingk 
next avoidance ofa Chyrch. Now 


we core toconfider of bequeſts per-|Þ 


ſonall, principally, ifnor onely , viz. 
how ſuch may be forteited,loft,or re-}f 


Of foefiituce; voked. Firſtthen, we will conſider 
mani ane of che as of the Legaree ; ſecondly 
other loſſe of ofthe afts of God; thirdly , of we 


Legacic. 


acts of the Teſtator. The Legatee, 
as from the Civilians I learne, mayF 
forfeit his Legacie by his miſ-carri 
age towards the Will : as if hee uſe 


Sin. 'de ja. Means to have it concealed and kept 
faum-352,353. from being known, and conſequently 


re 
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naÞ1ed- So if hee accuſer of fallity. Fxcepr as tu- 
ifeigaine, if he deface or deſtroy the tor or guardi- 
58: Alſo, if being by the Will ap- an he accuſeit. 
2Mnted to be Tutor or Educator of a 

ilde, he refuſech fo to be ; to ſaich 
edi Swinborne : bur Silvefier Priering Sum. Silva284- 
msro me oppofire in thac where 
Faith, Sz kgatum frerit aliquid ea 
tione #t faciat aliquid, tale legatum 
et conditionale, ſed modale ; fo as he 
away the force of a Condition 
m words conditionall, whereas the 
er withour words conditional] 
eth a Condition implied. Laſtly, 
weſifiic Legatce preſume roo farre upon 
ſtrength of the bequeſt to him, ſo 
tee takerh the thing bequeathed 
r-Mitout the conſent of the Executor ; 
2.5 alſo doth he forfeit his Legacie, 
th MF, Swinborne , unleſſethe Te- ne jeſtamn-252. 
tor did will and appoint he ſhould 
doe. The falling into cnmitie 
th the Teſtator, will be conſidered 
Imore fitly, as I cake ir, among the 
ts of the Teſtaror. In the next place 
us ſee what aCts of God ſhall cauſe 
Legacie not to take effe&, firſt rhus : 
the Legarce die before the Teſta- 
r,thislegacic is loſt , and his Exe- 
cutor 
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 cutor ſhall not have it : So alfo fai 
Maſter Swinborne, if ic be appoint 
,_ ___ tobepaid afrerthe death of the 
Pe reſam25 5» cutor, and the Legatee dicth befc 


Fide Bro. De- pe 
viſe 27.8 45, The Exccutor, it is loſt; ando alfy 


if; 


Fil 


there were di» he die before the condition perfor: 


vers dayes of ed, faithhe. Ler us come now 
ours ane time of payment, and death before 
mr <1. If there bea day cerraine, limited f 
died before the : 

laſt: his Exec, Payment, and the Legarce die befo 
{all haveit. that day, his Executor ſhall have t 
1 4,20,24.H.8. Legacie; contrariwile, it the payme 


36-H1.C3E ere limited ro be made when t 
1Dy.59.Sec this 


difference. 
were only expreſſed ro be rowan 


the marriage of the Legatee , a 
ſhe dic before marriage , her Exe 


Legacce ſhould be married : but if 


tors fhall have it, ſaith Swinbonif 


Now pur the caſe, that a Legacie 
bequeathed to B. to be paid when 


fhall be five and twenty yeers old,anf* 


B. dycrh be'ore that age, it ſhallne 
be paid to the Execuror, and that pr 
£25-.:33, fently, wichour ſtaying rill B ſhoul 


Accoreinz Have bcen of that age, faith Prier. Nayſ® 
bereto; vide faich Swinborne, if the words of 


|, CORE 4 TR 6 Z 
wy _ 4pri> Will be fe, viz. when he ſhall col 
Er PPATOIE . . | 
gore ro ſich an age, then if he die betort 
bickar his Executors ſhall not have it at al 


$57 & 


| —""_ —m_ 
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iifthe bequeſt be generall, and fur- 
inc it is added in the Wil, thar the 
ExffSfator would have that Legacie 
follfithe Legates at ſuch an age;there, 
oWÞgh be die before ſuch age, yer his 
orecutors ſhall have the ſumme be- 
7 Fuhbed.. The difference may ſeem 
e &7 aice, . yet happily it wants 
| F ſome probable colour of rea- 


cow laſtly, Let us come to the Te- 

Mrs owne at, who cleerly harh ACS of the 
xr to revoke or countermand any 1<fator: 
vacic , though he revoke nor the 

Sofche Will; and here firſt of re- 
ation preſumed. Tt cherefall out 
wes ininacitie inter legautem Of lega- 
wn, lgatum caducum efjicitur, faith SH SHIC A068 
:Summiſt; Sed nor propter leves,faith 
& ſigraves ſi tamen redeant ad anei- 

7 m, reantegratur kgatum, that 19, by 
vous .emmitie after a rifing, and 
Fer reconciled betweene the Teſta- 
Frand Legatee, the Legacie is difſol- 
$ otherwiſe of a light breach , or 
Fling out, though ir continue untill 
edeath of the Teſtator., This I con- 

Fived to be rather fit for this place,as 
AT of the Teſtator, tcn to be 

recko- 


The Office of 

reckoned or regiſtred among the a6 lt 
or forfeitures of the Legatee, forth 

it is not by the Summiſt made mater 
all,or any point of difference,whahe 
rhe Legatee gavejuſt cauſe of offenc@?* 
or that the Teſtator unjuſtly conceſſ" 
ved diſpleafure , and fo grew indff 
cauſeletſe enmiry- Therefore al(F?* 
doeTI hold ir of the nature of a revdf 
cation implyed or preſumed ; fort! 
although no revocation be made, yeff 
fince the Teſtator hath ceaſedtobeaf© 
good will to the Legaree , hee car 
not be intended to will him good,noffff 
conſequently ro be of the ſame mind 
rouching the benefuting of him, as hf 
was when he made his Will : Yetht 
againe it 1s worth the confideratiof 
whether the circumſtance followinf 
may not make a difference 1n the Cal 
thus; that where the Teſtator diet t 
ſhortly afcer the breach and enmitif 
growne, and before he come to th 
place where his Will is, or atlealtty. 
opportunity of peruſing and reforf” 
ming the ſame: There this very alterafſ®* 
tion of affe&ion , ſhould make andFP 
reration in the Will, and a revocatiaſ®® 


of the amicable bequeſt, But where'®' 
| he 
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living a good ſpace after, and com 
 Wiog to the place where his Will 
Js, and ſpeclally if he doe again per- 
Fic, and yet doth not crofſe nor 
_Wpunge that bequeſt, here ic may be 
SFclumed, that either his enmity cea- 
{Wor chat fo farre asto continue this 
queſt, the charity or other motives 
ducing him ro make it , ſtood un- 
mquiſhed, and not extinguiſhed by 
KEibreach offormer amity. For as 
WF: continuance of time and oportu- 
\Miyafrer che making of a verball or 
ncupative Will, withour reducing 
Sto writings and cauſing it to be at- 
ted by witneſſes, though the Teſta- 
t live divers yeeres after, doth 
ongly argue his intent nor to con- 
- Rue, that what was done in an ex- 
mity ſhould ſtand as his Will: ſo 
Ithe contrary , the permitting of a 
queſt expreſſed in a written Will, 
Þ continue' without any croſling, 
FSotring, or defacing , may argue a+ 
inſt contrary preſumption, the Te-= 
tors minde,thar it ſhould continue 
'.\$part of his Will. But now ler us 
- Jonfider of more exprefſe BR evocati- 
and to that purpoſe will I _ a 
ate 
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late decree inthe Chancery, mak" 
the Lord Keeper , according tou 
opinion of the Maſter of the Relli! 
three Judges, and rwo DoCtors, Wifi 
ters of the Court ; Betweene Rok 
Eyre and William Eyre complainant | 
and Heffer, late wite of Chriſtophe! 
Fyretheir brother , and now Wit! 
Sir Francis Wortley Defendant ; Thific 
was the Caſe, The faid Chriſtoph 
Eyre, 15, Facobi , by his laſt Will of 
Teſtament, giveth and bequeathaÞ 
ro the ſaid Robert Eyre his brother, Þ\ 
hundred pounds, and to the {aid ag 
liz his brother a thouſand pound h 
and givesto the-ſaid Heſter his Wilifte 
all cherefidue of his eſtate, and makgie 
and ordaines the ſaid Heſter his olÞirt! 
and only fxecutrix, ring for thier 
only performance of his W i1l,ordaiied 
Robert Eyre and William Eyre, his WP 
brothers, whomhe intreatsto jojnſd 
as Executors intruſt with his Wipar 
for the better performance of this! 
laſt Will. Afterwards, 5. 7ar.162n 
being ſick of the Sickneſſe, whereof! 
died, he was moved by Maſter Pangm 
port, and Maſter Srone, to ſertle hisofie! 
{tate ; to which motion hee yeelgedFer 
4 (] 
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nd M. Store and M. Damport did de- 
38Sand of the ſaid Chriſtopher, what 
Aicnd he thought fitteſt ro be his Exe 
Sor, and to whom hee would com- 
wir rhe care of diſcharging his fune- 
Als, and performing his Will, whe- 
fer he rrutted any perfon more than 
R@s wife, co be his Executor ? To 
Shtom he anſwered , Thar his Wife 
2s the ficteſt perſon for that pur- 
2&0, and therefore ſhould be hig 
hefble Execurrix, and then rhe Teſta- 
\ $$ was moved by M. Stone, to give, 
Jad bequeath Legaciesto his Father, 
d@ his Brethren, and to his kindred, 
Wtcreunto he anſwered , Hee would 
{ic or leave them nothing, and being 
Wether pur in minde to remember his 
Finds and others, gave and bequea- 
kd to Lionel Atwood his God-child, 
ior 303, and being thereupon mo» 
med by his W ife,to give his ſaid God- 
Wane more, or agreater Legacie, or 
like in effec; ſaid, Thou knows 
Moot what chou doſt,do2nor wrong 

by ſelfe, Twenty or Thirty ſhillings 
money in a poore bodies purſe , or 
like in effe&, and the reſt, he lefc 
Mem to his yives diſcretion or diipo- 
Þ b {trion, 


Ord.27. June 
a. 3.Caroli ie- 


g [3s 
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fiction, and the ſaid Teſtator did - 


ſpeak the words aforeſaid, or the like 
ineffet, Animo teſtandi & ultimm 
voluntat. declaranai , asthe witneſſes 
then preſent did conceive. Fi 
This Will wasproved by the oathifi 
of the ſaid Heſter , and this Codicell be 
ing pleaded, as arevocation of the 
faid bequeſts , The ſaid Maſter of the} 
\olles, Judges, and DoCors, were 
by the Lord Keeper, and the order offfi 
the Court,defired ro reduce the mat}. 
ter upon the Will, and Codicell intc 
a Caſe, and to certifie their opinions 
whether the ſaid {odicel! were a Red" 
vocation of the Legacies given to theſiſ 
Plaintiffes or not. And they after 
counſel heard at ſeverall rimes. viz} 
both Common Lawyers, and Civil 
lians, and many howers ſpent 1 
conference together , did finally re 
ſolve with one unanimous conſent 
That the Legacies to the Plainriffes" 
given, were not by che ſaid Codicel 
revoked, and fo certified under thei, 
bands, upon reading whereof 25. N* 
vember, Decree being reſolved ro bef 
made if caſe were not ſhewed to the 
contrary. 27 November, on which Gf 
| the 
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iS. defendants counſel before the 
"Hd Keeper, in thepreſenceof the 
Wſcr of che Rolles: and the ſaid 
Z rage , and Sir Fohu"Heyward 
Yeadging whir they could in ſtay 
Wie faid decree, Ir was by a gene- 
| concurrence of opinion decreed, 
ſt the legacies given to the faid 
iti ffes,ſhould be to them payd on 


" $rLaay-cver with 20. Nobles in the 


ndred for the detainment thereof. 
lis caſe Trhought fir to relate ſome- 
atat large, becauſe it pircheth 
xn the point of revocation with- 
Splaine, full, and expreſſe termes. 
d farely as Wils are to be made 
t of diſpoſing memories and un- 

andings, ſo alſo with deliberare 

adviſed judgements ; and there- 

by like reaſon not to be counter- 
nded or revoked by ficke or {light 
Wreſſions, And this ſeemes to me 


My agreeable with the rule and rea- 


. Mofche common Law. Foras rea- 
Fit ſelf dorh diCtate, that N:bs! tam 
utaner eſt equitati naturali, quam 
quodque diſſolui eodem modo qus 
ficitur ; So harhthe common Law 
England, in my underſtanding, re- 
| Bb z ſolved, 
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ſolved. Asfor thepurpoſ;if the Kin 
preſet a Clarke co a Church, aff® 
he is thereupon admicted, and inf i 
mered thereunto : Now yet bel 
induction may this be revoked aff 
Will may. Yer ifthe King [hall aff 
and before induction,preſent anothf” 
man to this Church, without an eff 
prot _ or —_—_— oftl 
— .. former preſentation, it ſhall not her 
Tobalpetns by be revoked, So if Lands wy 
made 27- El;z, conveyed to certaine uſes , with 
Cap 44 clauſe or power of reyocarion ; tf 
fale of the ſame ro another did ne 
revoke the former. Bur if 2 ſtate waf® 
raccrly at will, thenthe conveyanef® 
eo another, by the common Law, F 
mounted to a revocation. Therefof® 
was the Statute made temp. Henrici 9 
eo redreffe this, viz, That where thif® 


King had granted lands , or oth 
things ro oneduring his pleaſare,chif* 
ſhould not be revoked by a grant 
another , wirhourrecitall of rhe to 
mer , and declaration that rhe K! l 
had determined his pleaſure. 14 

Being now to conſider of relati 
ou inthe Executors aſſent; it is med 
that finec theſe diſcourſes are pri - 

- | pal) 


% 
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ly intended for thoſe who are nor 
Founded Srudemts in, or profeſſors 
- nine Law , that we flew whar we 

Fane by Relation, or what it is in 
«MW. T hns therefore be it conceived; 
ot R ation is 2 kinde of fiction in 
iv , making a thing done ar one 
= to be accepted, '& reputed,or :0 

Src its operation as if it had beene 
Joc ac another time paſt. As for the 

poſe : A. doth bargaine, and ſel] 
chold Iands to B. in Awgvft by 

Sletirure, which is not inrolled an- 

#$9ober following ; yet this hath 
elit rclation to the dare of rhe Tn- 

frure, that if A. after that, and 
re the inrollemenr , become 
{Sand in a Statute, or granted a rene 

; $itpe, or made a leaſe for yeeres, or 
Joke 2 wiſe, or committed fellony; 

#tſhall none of theſe deofany force 

Fcharge or prejudice the ftare of B. 

#thar the Law adjudgeth him now 

tr by Relation, as from the time 
the dare: yea, ifa ſervant departing 
Anrguft for ſome great breach wirh 

SS maſter,doe kill his maſter in Ofc» | 
oF, this is in Law petty treaſon, as if 

& had continued ſervant when he 
I Bb 3 did 
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did the fa , becauſe it relates tothe 
malice conceived when he was hi&we, 
ſervir. INow then having ſhewedrha@e( 
aterm, or other chattell reall or perlee 
fonall, pafſerh nor, nor is transferred c 
in property to the deyiſee untillth@r 
aſſent of the Executor be rthereundht! 
had : We now pur the caſe, thatthifffe 
aſſent is nor had tilla yeere, or ſomSnd 
ſuch good ſpace after the Teſtatore( 
dearh,and make our queſtion, Wheſhec 
ther this ſhall have relation to thi-c 
Teſtators death, zz, ro be in th&+ 
Lawes account as if it had then beenfÞp, 
or perhaps to ſome purpoſes fo td 

ſtand , and to others nor fo? Thai 
this is uſefull, and material to b& 

knowne, be it thus ſhewed : One bee 
queatherh his terme of Tithes of agy ; 
advowſon of an houſe or land by hinffen 
firſt leaſed to an undertenant for rentir 
and dyeth in Zay, the Executor als; 
ſenteth to the bequeſt in Ofober ; beflue 


rween which two times tithes dg 

{et out , the Church becomes voydfhe 
rent groweth payable : now if this 
aſſent ſhall relate ro the Teſtatorh; 
death , rhe Deviſee ſhall have rh, 


ele not: Thelike caſes may be ped th 
the 
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the brood of Cowes , Mares , ant 
lines, fallen berween the death of rhE 
thaeſtaror, and the aſſent; So alfo of 


Perleeces of Sheepe ſhorne, &c. Now 
Tree comero the point : Iris reported 
lth@rche Lord Cooke, to have been held 


uehche lare Queenes time, That this 7.45.Ez. 
toiffenc ſhall, as between the Execuror co.lib.5.f12. 
nid the Legatee, have relation to the #: Sanders caſe, 
torFeſtators death; yer ſo, that it the E= 774* Plow-come 


iS:of a leaſe, committed waſte ; now 
he ation of waſte (hall be brought 
S2nſk the Execuror, inthe T enuzt, 
[ir the waſte done before, and not a- 
Tiinſt rhe Deviſee inthe Tenet. But 
dSucthe caſe that the Legatee, before 

be Execurors aſſent, granted the term 
a7. S. now if to any purpoſe this af- 
Win ſhall have relation , it ſtall cer- 
Binly ſo be ro make good rhis granr, 
making the Legarce to be eſtated | 
nd conſequently able to grant be= 
Fre the Executors afſent; yer doe 
Cor finde any opinion or reſolution 
is the Point , bur finde ir debated ar 
[Me Barre in thelate Queenes time 
erweene Puckering and Egerton , in 
Mthecaſe of adminiſtration granted to 
, Bb 4 A. 


h:cucor before his aſſent to the Devi- 


of an attion of 
treſp. againſt a 
ſtranger for ta- 
king beforeafs 
ſent, 2$0.S: 


ot 


F: : 
2 S.E/zz. 
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A. after her grant afree terme, lefby 
her inteſtate husband : butT tindeng 
reſolution therein, nor perhaps wan 
there materiall difference betwixe 
that caſe and the other : for therethe 
Deviſee had at leaſt an inceptione 
title by gift of the owner , wanting 


only a circumſtance of aſſent to per. 
fe& it : bur here this woman till ad. 


miniſtration had nor ſo, unleſle per- 


haps the Statute 21. of Herry the 8, 
dire&ivg or enjoyning Ordinaries 


to grant adminiſtration,ſhall amount 


roakinde of ritle, ad rem, thoughnot 


yeriz re, But to returne to point of & 


Aſſets; wherea reverſion is granted 
by Deed or Fine, if theleſſce a good 
time afcer doe atturne, this ſhall have 
no relation to the time of rhe gran} 
Soas for waſte committed, or rent 
grown due between the grant and the 
arturnment, the Grantee can have no 
remedy. Therefore it is good for 


him who buyeth, or hath any thingof Þf 


the gifr of alegaree, to have theii- 
ſznrof che Executor, before thefale 
or gift well reſtified;or if the afſenc be 
not had till after , let him take anew 


itt, thathe may not reſt ina doubt-| 


full | 


0! 
do 
ap 
by 
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x caſe:for beſides the premiſſes that 
cat Legifr, Sir Edward Cooke when 
was a praCtiſer tro Maſter Stwbbes of 
rfortke for his Sea, gave his opinion 
[have been confidently informed, 
at where a lefſee, for years , being 
awed did grant his term, and afe 
er«$r reverſed the outlawry, this did 
ad. fot make good the grant by relation, 
«$2nor being in the grantor at the time 
\ihis grant; and this hath much afti- 
Sity with the principall point, for 
bereif the relation help nor, the 
rant is not. good from the Le- 
tee, 


by 
no 
nes 
xt 
the 
10 
ng 


Divers caſes of bequeſts conſidered, 
and expounded. 


J]F acermor of an Houſe, bequeath ; 
beÞ his Houſe to B. without exprefling —_— T 
"0 low long he ſhould haveir, he ſhall 3; Ez. 
or ſave the whole term, and number of 
years. So cf land. 
Alfo by the name of the Houſe, the 
Orchards, Gardens, and Backiides 
toe paſſe : yea if the Houſe with the 
w Jippurtenances be bequeathed rhere« 
. {by, the lands belonging to the Houſe 
T8 or 
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or uſed with it doe paſſe, thoughyef" 
they would not (o doe, by fach worgiſ®" 
in any Leaſe, Deed, or Grant, yah" 
ſome Civilians or Canoniſts , the( ſy 
chard belonging to an Houle ſhall no” 
paſſe by the onely gifc of rhe Hou 
without ſome words , ſhewing th 
Sum-Silv. 286. intent of the Teſtator fo to be; or & 
cept one gate or doore leade as well 
to the Orchard, as to the houſe : bu lf 
ſome other of them hold that ir dof! 
paſſe without any ſuch helpe ofcirÞ® 
cumſtance,fo as it be adjoyning toth# 
Houſe. - 
| }, [Italeſkefor years give his termbyþ 
nes of his Will ro A. he ſhall have irwithd < 
out paying any rent, for the Execu 
tors ſhall pay ir for him, asT findeinf® 
the Summiſt , but againſt reaſon meF® 
thinks. la 
If one bequeath his indenture offfi 
Leaſe, his whole ſtate in that Leaſe 
paſſeth. Soif one bequeath his Ot 
ligation or other ſpecialty,the debtorf® 
duty ir ſelfe ſhall goe tothe Legatee;F® 
and by the Canon or Civil law, the} 
very ation it ſelfe paſſeth, viz, as}? 
conceive, abilityto ſue the deb:ori F| 
his own name ; bur in our law it on Or 
ciiet yg. 


dbjd- ut ſupra. 
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ver wiſe; the ſuir muſt be inthe ex. 
orafÞucors name: for a debtor thing in 
41, Mion cannotbe aſſigned excepr by or 
OS&the King , and only at the common 
naw is the debr recoverable ; but the 
oWiricuall Court may force the Exe- 
Wor to ſue or ler his iname be Yeag8E 3.13, 


ofied in the ſuir for and by the le- : 5,Itis admir. 
itee, | that ſuch a de- 


vel ; 
buf If one bequeath all his moveables, _— 


orfÞÞts due to him are nor bequeathed, Jebrpaid, ſhall 
jr corn, nor fruit growing on the hare a duty re- 
t&&0und, nor ſtone, nor timber prepa» fting inac- 
for building, as the Canonifts and ©u- 

bivilians hold. 
YL On the other ſide, if one bequearh 
Þ*< motery of all his goods, the Lega- 
infec ſhall have onely che moicty of that 
neÞhich remaines after debts payed, for 

har onely is to be accounted the Que. 
Aſcſtarors which he hath wltra es 35 H.8-Dy.59. 
Gllienum. Dy.ib.ſutpra- 


By a bequeſt of all utcnfils or 


xrÞouſcholdſfiutfe, plate nor jewels are 
et given. 

ef Itone bcqueath to his wifeall ter 
TEpparell , ſhe ſhall nor have as ſome 
nICivilians ſay, her ornaments of gold 
>} for filyer,by which is meant asIrake ir, 


S111mSiluve 236. 


, Chaines, 
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Chaines, Jewels, Bracelets, RingstcY fi 
but others are ofconmrary opinion, acl c« 
cept they be ſach things as are wi is 
lawtfull for her ro weare. x 

If a Bed be given by a Will , Yaifad; 
ornament us , faith the Crvilian hor 
that is , the furniture chereof paſſthſric 
viz, not only the bed, bedteed, bedffe «| 
cloathz, bur alfc che carcains and vaiou 
tents, as Ftake it, Bur F think thai A 
by gifr of a Coach by Will, the Coachifver 
horſes paſke not ,, yet perhaps the furfhar, 
nitore of the Coach horſes may paſſeſſal 
25 appertenart tothe Coach, for ſoRſat 
think they ſhall doe, rather theabyſal 
dequeſt ofthe Coach horſes withourſſu 
the Coach. 8A 

Tfone begueath to, mear, drink, ſn 
and clothing,or alzmenta,he {hall have,ſjud 
faich che Civil Law, alſo lodging, haſfion: 
biration , and all thing neceſfary fore 
the maintenance of life, viz. as T rake he 
it, fire and waſhing, &c. 

It one bequeath to his Daughter Þ 
ten pounds a year for her apparrelmg uf 
and fhe demandeth: none in four? kc 
years, now ſhall fhe nor after that 
time have the arrerages of this ten tin 


pounds by . yeare for the time pony Ut 


6 EXECUTOR. 4.07 


ic Ha man bequeath one ofhis horſes '® 
wil cowes, cot naming Which, to 1.F, 
wE& is co chooſe which ke will, fo it be 
x he beſt of all, ith rhe Civill law, 
hd perhaps the mention of char ex- 
pion grows out of reſpe& ro the 
riot, which che Lord ſhould have, 
tr the mortaary which the Parſon 
ould have. | 
Aman bequeathes thirty pieces of 15:4. 
xcary (killings to A.ewenty to B.and 
nto C. to be had in facha Chet or 
eaker,and it is found afrerhis death, 

Wat chere be bue thirty im all inthar 
Taker or Box, now <cah ſhall be a- 
ed ratably , faith my Summitſt , fo 

+4. ſhall have fifteen, B. ten, and C. 

re, and this ſtands with good reaſon 
jd juſtice, for ſocach hath a _ 
-Sionable part. And ic werereaſona- 
rSle;chat ir were by Parliament eftabli- 
fied for law ; thart all, both Legatees 

d creditors ſhould be payed in like 

' Froportion , where theſtate will nor 
 Jiftice for full payment of each, rather 
Shen char an Executor ſhould have 
$ower to pay one all and another no- 
King, yer iftche Teſtator left ſuffici- 


Fatto make good all thoſe ſxxry yes 
"4 


SumsSity. 286, 


The Office of 
queathed Ore. ifthat which is wan, 
ring in the Casker ſhall nor beſt uppli-ſ 
ed and made up, -for if the caſes fol. 
lowing found with the ſame author 
be good Law,it ſhould ſeem fo tobe, 

If one, faith he,bequeath ro 7.S.thaF. 
which is another mans,& whereto the 
Teſtator hath no right,then oughthig|ſ 
Executor to buy it, and give ittorhe 
Legatee, or elſe fatisfie him to the 
full value, and this not onely by the 
Civill,bur alſo by the Canon law,and 
in fore conſcientie, faich my At 
thor. 

Againe, if A. bequeath to B. ſuchÞ 
an horſe by name, and aſter ſels +} 
way that horſe, and dyerth , now is} 
hts Executor bound ro anſwer the vail 


lue thereofto B. and if the Teſtgorfi 


after his ſale of chat horſe had bought 
another , and called him by the ſame, 
name asthe firſt, now ſhall this later 
horſe paſſe to B. faith the booke, ex-Þ 
cept it can be proved that the Teſts 
tor ſold the former horſe of purpoſe 


to revoke his Will touching that be- | 


queſt, 
So againe findeI , That if one h» þ. 
ving buc a moyety orone halfe of 
Greet | 
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en cloſe, or of a ſtack of Corne,or 
ter charte!l, doth give the whole, 
zs the wordsbe apparent to reach to 


utor buy our the others part for 
legatee, or give him the value: 
tifrhe wor.'s be but generall, fo 
they may be reaſonably farisfied 


"Fib che Teſtators part, no ſupply 


ll be mads, So alſo it one having 
ods 1n pledge, bequeath them ic 
[| be conltrued to extend no fur- 
r than his right. 

A bequeſt is made of an hundred 
unds co be payed at afuture time, 
z divers yeares after the Teſtators 
ah : A queſtion is made by the 
mmiſt , whether the profir of the 
ney in the mean time ſhall goe to 
legatee, or the Executor? And 
reſolves with chis difference: If che 
5 were given in fayour ofthe lega» 


F$;,ocing an Infant , who could not 
Fly receive ic any ſooner, then he 


all have the profic, bur if the reſpire 
payment were in favour of che E- 
cutor, then ſhall che legatee have 
tthe bare ſumme wichour any ad- 
tion of meane profits, w 


re than his moyery; then muſt the Ibid. 286. 


Ibid,284.6 


410 The Office of 
t5- Eliz: Dy” Tf one bequeath all his terne « ch 
_ goods to his Executor for paymaſſf®© 
ofhis debrs, or debts & legacies, i 
: oa a void bequeſt, becauſe ir 1s no mogÞ*"*< 
__ than the; Law would fay, if heh 
ſaid nothing. So it1t be generally 
performe his Will. | 7 
rolib.8.96.4. '; Tf PE ſciſed in Fee-fimple of Lan 
" "og bequeath ir to his Executor, to p; 
debrs, the Executor hath no ſtate F®' 
Freehold;for if he ſhould, then itmff® 
be eirher for life , which might endbf*®? 
his quick death, before debrs payed 
or in fee-fimple, which would carrFe 
away the land for ever from the heire 
where perhaps a few yeeres profif 
might ſuffice co ſatisfie the debrs ; yelf® 
then by the death of the Execurtor, thif* 1 
Land ſhould diſcend ro his heire, aniff 
not goe to his Executor , who woul 
be Executor of the firſt Teſtator. FF" 
By Deed or If onegiveor grantall his goody" 
wordin life. having leaſes for yeers, as well as moſ** 
4. E.6. Bro. vables, the Leaſes ſhall nor pallff 
Done,8c 43- as was held in the time of £9. the 6f® 
77. 37-E/:13 And ſo alſo was it admitted in Pwiff 


ba.rep. Portm. | 
VOY ; Puhetrage mans caſe 5 for the word bona JIL 


zrillis. divers prehendeth onely moveables, byrmqgf 
timesargued, berter opinion there, Bur the poi 
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What caſe was pertinent to this 
ace, viz, a bequeſt in a Will, of all 
xe Teſtators goods , and whether 
ereby a Leaſe for yeeres paſſeth or 
 Þc,was divers times debated, butnor 
Solved, the Judges differing in opi= 
ſon in char point{ bur in another 
inc, which made anend of the caſe, 
lagreed. Yet the better opinion 
Sx, asI finde in my report, that a 
aſe would paſſe by ſuch words in a 
ill, chough nor. in a Deed, or grant 
word; otherwiſe made, for that 
Mgacies are demandable in the Spi- 
Mall Court, where bona & catalla. 
Fr: caken forall one. See allo the 
Wc of /arlbr. giving an Aion co 
t ſucceſſor ad repeteuds bona pred:- 
ſoris, Yer an eje&. cuſtod. hach 
jen maintained thereupon : fo alſo 
pon the Statute for | contoigrn de _—_ 
is aſportatis in vita teſtatoris, hath it , x2 cap."7. 
en reſolved, and where Admini- Sothe otar. 5. 
Fation is granted, ic is only onmium 8.2.ca.of fort. 
rum, withour ſpeaking of chat- - od by 
=o . ole who goe 
Us, yet hath the Adminiſtrator in- beyondthe 
Weſt in leaſes, as well as moveables. ge, 
Mthe other fide the S:«t. de prerog. 
mentioning only forfeiture de ca- cap- I6. 
Cc tally, 


412 * The Office of 
tabs, is cleerely extended co mol 
veables, foalfo in the Writ of Aﬀedlly 
de catallis que in eo capta fuerint, ai 
In all = inthe Writ of —_ upon a Salt 
ture, there 1s only the word catall;r 
NN KOI and not bona, and inthe Caſe repodffy, 
x3 H.7.Kelv. ted by Kelway temp. Hen. the Seve 
THpe3 3 ets it ſeems bona &catalla were taken 
$Synonyma , or all one, It doth nj 
appcare that theſe Statutes and Wei + 
were alledged or conſidered of tem 
E4. 6, but in Portmans Caſe the mol 
ofthem were. 

If one Will thathis wife, or any 
ther ſhall have or hold, or enjoy th 
moietie of his Leaſe with his Execulf{ 
cor. This implyeth not that the Fx 
ecutor have the other moiety as alc 
gacy alſo, but otherwiſe, as the lalſ® 
caſts ic upon him,no more then wikſh 
the moiety of fee-fimple land is deii 
fed co the younger ſonne, this (half 

' not make the elder ſonne ro have tc 
other moictie otherwiſe then by dh 
ſcenr, as between Low and Chatfhir 

. . wasconceived, But there being Jhec 
Low & Provzſo in the wives bequeſt, chat Wik 
vo ons ſhe married from the w—__ then (hy 
E/jxin ba.reg. Popham, cap. Juſtice held, that if Wh 1j 


an EXECUTOR. = 413 


1 narried at all, rhis was a marrying 
from the houſe , for ſhe was no longer 
a@iriddow of that houſe , though the 
married with one of char kindred, 
Ind who had no other houſe, bur 
Mould dwell in the bequeathed. 
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0! CHAP. XX. 


* Of the Executor of at: Executer, 


t 
alfacos > Should be taxed of 
"xy onuſhon, if T ſhould 
not ſhew whether the 
things fore- ſpoken 
of Executors imme- 
| mediate, extend al- 
uo to the mediate or more remote Ex- 
WWcutors. Aﬀurcdly, were T not by the See plow. 184: 
ﬀhookes otherwiſe informed, I ſhould a Debtagainſt 
Ahinkeir ſomewhat ſtrange , thar che the Executor 
 Thediare Executor, in the Fourth, 9 _ 
Tit or farcher degree , ſhould not by _ 
ate rules of the Common Law , tand - 
An like plight Execuror to the firſt 
| Cc 2 Teſta- 


/ 


The Office of 


Teſtator, as the firſt and immediate 


Executor, as well as the heire, and 


Aſſignee in the third or thirteenth de- 
gree 1s capable of all advantages in 
like fort as the firſt and immediate 

19-Ed.2.% 14- heire, and Aﬀſignee. And ingeed we 
By 3- F#2P finde both in the the time of Edward 
x<cutor 37. ; k 
& 103. the 2. and Edward the 3. Execution 
ſued out vpon a judgement, and Sta« 
tute by an Executor of an Executor, F 
and why he mightnor as well main- 


11 Ed.3.8 1 3. {ainean ation of debt, &c. I ſee not. 


Ed. 3- Fitxh- Bur I muſt confefſe, I finde both of 
'Ex 78.92. bookes tothe contrary, befure any F"* 


25 Ed.3.c4Þ-J- Statute made in the point, and after | 


an A&e of Parliament ro enable 
them to bring Aﬀions, and to make F 


them ſubjeQroaftions, yer the Sta 
cute ſpeaks nothing of conferring up» 
on them the Teſtarors goods, Now 
ifthey had title ro them before that FE 
Scatuce, and witnourt the helpe of that F 

Statute, it is ſtrange they ſhould not Þ 
be ſaable for debrs. Bur fince that F 
Statute, and at this day, where by a 
Will a ſpeciall truſt is recommended 
to an Execut?, as to ſell land,8&c, This 
not performed in. his life rime, hal, 
nor be performable by his Executor, } 


col- 8 - 
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ONnats 

the Teſtators lite, T doubr nor but Ry 

cutorsof Executors, are within cap-5.& 27. 
cequitie, as well as within the Scat. —_— 4- 
£d.3.cap.3. that the Execuror who pun orncng 
peares ar the grand Diſtrefle, ſhall ,, 1q'g.cap.1 5 
were alone, Yer the Scat. zY*ſt.2, for falfifying 
9.23. for Executors, was taken not recoveries: 
Extend to Executors of Executors. 39 -6-45- 
ud on eſt ex. So asnow in all ca- / 3.62. 
$cxcept of ipeciall truſt or authori- 
\, without the Office of Executor- 
ip, The Executor of an Executor, 
ww farre ſoever in degree remote, 
ads as to the points, both of being, 
wing, and doing, in the ſame ſtate 


d plight, as the firſt and immediate 
ECUtor, 


. HA Mg OE To. Do oo ERS. E.on tg 
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CHAF. XXL. 


Touching Adminiſtrators, 


eve F theſe allo, as ſtanding 
PENS inmuch affinity wit 
Al & LT ? Executors , it maybe 
\ Re Af by ſome expeted,tha C 
AC ALITTS P) Iſhould have rreated, 
| Bur firſt my excuſfeisf 
that theſe of Executors only having 
growne to ſo great a bulke aboveexſ} _ 
peRation, I was unwilling to inlargei# 
it farther. Secondly, that which nt 
the points of having, and doing, is bw 
fore ſer forth, and fhewed roncnl ve 
Executors, may beapplyed ro, and 
underſtood of Adminiſtrators, though 
not what is ſpoken of being, and $11; 
being, cr Revocation of Executer cul 
ſhips, and other circumſtantialÞſ® 
Points. pet 
Laf- 


4: EXECUTOR; 


Laſtly, T1 may perhaps, if theſe 
nde good acceprance , adde ere long 
at which appertaineth ro Admini- 
arors diſtinguiſhed from Execu- 
a or wherein they ſtand in diffe- 
nt tate, 


[ETET TEDDY 


CHAP. XXII. 


- 


Conſiderations in conſcience touching 
payment of Debts , Legacies, and 
tbe preferring or reſpec of Per- 


ſons. 


55% O the advertiſement: 
5 what courſe Execu- 
R5 tors are tO hold: in 
deY] Nao their payments , I 
Dadoeras thought good roadde 
this in foro conſcientie. 
at when as it ſhall ſtand inthe Ex- 
-fcutors Will and Ele ion to pay 
[Ivhom he will, and as he will, in re- 

pe& of equality in the dignitie and 
| Cc 4 degree 


The Office of 
degree of the debts, all being for the kce 
purpoſe by Specialty, and none of r&ſott 
cord, andyet he hath not wherewnh {Le 
to pay or ſatisfie all; Here hee ng T 
have three wayes or courſes in hiÞþn 
cJe. T 
I Where there is equality in theſjot] 
honeſty and conſcience of the debty;þp 
there except in the abiliry of the par«ſpcr 
ties to beare loſſe, the diſproportionſpor 
may otherwiſe occaſion z; me thinksſherl 
it ſhould be moſt honeſt and juſt, toſpc 
pay every one proportionably , andſor 
to [ctthe lofſe of every one to be 6ſþpr 
quall : and the juftnefſe of rhisis}ie 
raught by the law , which gives theÞc 
audita querela for equall contributeFh 
on in bearing of lofle by chem whoſjt 

ſtand incquall degree : fo of Legiþ 
CICS. 05 
.2. The poverty and inability of ſome, ſit 
andthe plenty of others, may in fri 
conſcientie , Juſtifie rhe paying moteÞþn 
ro one, and ſuffering himto loſe leſſþr1 
(if any thing ) then another. For aſi 
the widowes mite was a greater gift, I? 
fo a greater lofſe then more our oth 
abundance. Where charity findez, |! 
or may finde place, or —_— 0 (pK 
| place 
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he Face of giving, it may finde greater 
6 Yotives of preſerving from loſſe : So 
th acles. 
7 The nature of the debts, and fo 
lx þmetime of Legacies, may be ſo dif- 
nt , asthence may fpring a juſt 
he ſjotive to diſproportion payments, 
tyÞþ pay moreto one thenanother , rate 
arr rate , and ſo to ſuffer.one to loſe 
onore rhen another. One debr may 
keerbaps be uſe for money, or at leaſt 
toÞoney lent for uſe, another may be 
nd ioney freely lent. Another debr 
6Þr Land of inheritance bought ; ano=- 
1zter debr for a Leaſe, chatrells, or 
be foveables come to rhe Executor : 
t-Nhe firſt merirs the leaſt reſpe&, next 
vſthe ſecond , thenthe rhixd, and the 
a+Wiſt the moſt. But where withour 
ny of theſe motives,there is no equa- 
6, flity held in paymenr, Peccatur ( as I 
" hinke ) 52 conſcsentian. But letevery 
& fone ſtand or fall, by, or to his owne, 
kfrto him who is greater than his 
3 ſronſcience, This equality Saint 
, Palin another caſe recommends to 


{the Corinthians. And Solomon, whi- 2 Cor-8.v-14p 
Feſt no inequalitie appeared in the 
 Jpoint of right, ſhewed his diſpoſiti- 
on 


The Office of 


on to have made an equall diviſiong 
the childe between the mothers, who 
were juynt claymers, and competi-W 


tors for it. 4 
See more of Conſcience, Dei, IB 


& Stud, 
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a What ſhall be ſaid, ſuch a looſing oy go« 


coll 71g from them, as to excuſe them, 173 


ſon Chap. XTI. 
4 Of an Executor having aſſets, how 
54 farre, and where he is charge- 


tt able and lyable ro 

55, ation. 

«1 $ «& Debts by ſpecialty or record. 

y | I79 
2 Of debts by contra, without ſpecial- 

ml ty. IS4 

60 Of contratts perſonal. x56 


wh Where Execu:ors fball be oharged, 
ay without contr act or ſpec zalty, 188 
ere : Cc 5 Of 


The Table. 


s Of covenants charging Executors 


Ig0 
6 Of wrongs done by Teſtators,and how 
farre the Executers are lyable 10 make 


amenar, I96 i 


Chap. XIL. 


Dire&ing the Order and Method to 


be uſed by Executors in payment 
of the Teſtators debrs, 


I () F disburſement s about the T eſta« 

tors funeral, 2C0 
2 About proving of bis Will, 203 
3 Paying of the T eitators debts uponre 


cord, 204 

4 And firſt debts to the King or Crown, 
205 

5 Debts by judgement or recovery m 
ſome court of record, 206 

6 Debts by Recogeizance and Statute, 
216 

7 Debts by ſpecialty,by Bonds, Bils Of. 
220 


s Debts by Rent reſerved upon Leaſes of 
grounds, farmed by the Teſtator, 227 

9 Duties by the Teftators aſſumpſit# 
promiſe, or wpon ſimple contra mak 
him, 241 


Chap 


WL 


The Table. 


"4 
” Chap. XIII. 
þ Of Devaſtation or Waſting. 
6 : | . 
S | \ \ T Hat ſhall be ſaid to be a was 
fling or devaſting, and how 


many rayes that may be done, 244. 

2 Who ſhall by this all of devaſtation be 
charged to yeeld recompence,and make 
ſatisfa&tton, 25L 

3 Who ſhall reape the benefit, or take ad- 
vantage of this devaſtation, 254. 

4 How farre the Execator thus waſting, 
all incurre dammage , or make his 
own goods lyabk, 256 
|; ZÞy what way or meanes ſhall reliefe be 
bad upon this point of waſting, 258 


_ 
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Chap. XIV. 
Of an Executor of his own wrong. 


| \ \ T Hat atts or intermedling of ſucb 


an one not being Executor 

nor admimftrator by right, ſhall make 
bimto become an Executoy by wrong, 

| 268 

2 In what manner , and by what name 
ſuch ſhall be ſued, eſpecially when ano- 
ther then is Executor or adminiſtra- 
CC 2 tor, 


The Table. 


#1600 Fimfelfe after ſuch att become; 
adminiſtrator, 277 It 
How farre an E,xecutor of bis own | 
wrong becomes lyable and obnoxious | 
to ſuits, 230 FC 
4 I hat a6ts done to him, or by _ who | 
z5 Executor of his own wrong , ſhall | 
ſtand firme and good , as dow by ortoa | 


I 


the right E: xecutor, 281 
5 Of addition and alteration by Statute Bb 
43 Eliz. c. 5. * 284 Ni 
} 
Chap. XV. 7 


Of Pleas by Execurors, and which be Þ { 
beſt , which wolt prejudi- 


ciall ro them. 


1 

43 4 

{ O plead he was never Executor, | p 
mor ever aaminiſtred 2s Exe- | Þ 


cutor, 286 t 
T o plead fully aaminiſtred, 208 | 3 
cl 
Chap, X VI. 'F 
Judgement againſt Exccutors in 
Ruerall caſes: 


'O Judgement againſt Execnt 175 own 
goods, thomghno plz i of the deſen- 


Aant 9 20Y devaſtatio 2 CL oe 's PLEX fron, 
1H 


The Table. 


| «nd the ſtverall manners of judge« 


, (p7 j 
| ments in ſeverall caſes, 212 


Chap. XVII. 
Jot married Women and Infants 
Execurors. 


| \ [ Hether they may make Wil! 


with or witbeut their huſ- 
bands aſſent, and how , where, and 
in what Caſes, 31S 


| W hether thez may be made Executors 
4 without their busbands aſſent, or how 


J fore their bushands may hinder it. 
328 


| Touching Adminiſtration, viz. what 


1 afts in Execution of the Executor- 
ſpsp they may doe without thei buf= 


bands, or their husbands without 
them, 329 
Touching the Adminiſtration or exe 
cation of the Office of Executor by a 
| femme covert, and her busband, 334 


Chap. XVTIIL 
Concerning Infant Executors. 


Ouching Infants, and their ni» 
king or being wade Executors, 
where 


The Table.* 
wherein, the ſeveral ages of femake]; 
33Jd 
2 The ſeveral! ages of mates. | 


Chap. XIX. 
Of Legacies. . 


Hether any Legacie in coy, 
zaine, and lying in Prendey 
may be taken or had without the Exe 
cators aſſent by the Legatee , or bimt 
whom it 3s bequeathed. 
2 When an Executor Can , or ſafely wg 
pay,aeliver,or aſſent to 4 Legacie, 36 
3 Whether one Fxecutor alone may 
it where tbere be many ; or what if 1 
Executor be an Infant,or @ marrit 
woman, 36 
4 What ſhall amount ts an aſſent of th 
Executor, and what to a diſaſſent, 0 
 diſabilitie of aſſent, 36 
s How a leaſe or chattell reall may 
grven to ove for a time , with remait 
der 19 another, how not, 36 
E prhere an afſent to the firſt, or one pat 
of the beque|t, ſhall amount te an afſen 
for the reſidue, BL)! | 
7 Of the manner of Aſſents , and there 
of Aſents conditionall, 


| The Table. 


What manner of intereſt the Legatee 


ak; the remainder of a leaſe, after the 


33 


death of another, hath during the life 


34Tofthat other, and whether hee may di- 


ſpoſe of it during that time, and bow 2 

354 
Whether thu remainder can be defeated 
by any act of the Deviſee for life , or by 


the death of him in Remainder Jn? 
6 

By what eA@s or accidents a tow 
ee 01ay be forfeited, loft, or revoked, as 
by revocation, death of the Leg atee 
before, &c. 38$ 

1 Whether the Executors aſſent ſhall 


bave relation to the Teſtators death, 
and ſhall make good a grant before 
made by the Legatee 2 398 
2 Divers caſes of bequeſts conſidered, 
end expounded, 


Chap. XX. 
AnExecutorof an Executor- 


F the Executor of an Executor, 
413 


Chap. 
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The T ablis: 
Ch: af. % X b- 
I tf Admini! {trators. 


I E Ouching Adminiſtrators. 


i ont of L egacies, 


Onftder atsons wn conſcience t0ucymn 
payment 9 of debts. [. epacies , and /4 
preferring or reſpect of perſons, 


4] 
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